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The Committee on B anking, Commerce and Insurance met at
1:30 p.m. on Tuesday, February 8, 2005, in Room 1507 of the
State Ca pitol, Lincoln, Nebraska, for the p urpose of
conduct i n g a p u b l i c hea r i n g o n L B 3 8 9 , L B 5 4 5 , LB 58 9 , a nd
LB 652. Sen ators present: Mick Mines, Chairperson; Pam
Redfield, Vice Chairperson; Jim Jensen; Joel Johnson; Chris
Langemeier; LeRoy Louden; and Rich Pahls. Senators absent:
M ike F l o o d .

SENATOR MINES: Ladies and gentlemen, good afternoon. I 'd
like to welcome you to the Banking, Commerce and Insurance
Committee. My name is Mic k Mi nes . I repre sent t he
18th Legislative District and I'm glad that you are here.
I'm the chairman of this committee. First and foremost,
please turn off your cell phones because Rich and Bob, in
t he re d c o a t s , wi l l be o ve r a n d h a v e t he i r w a y w i t h you i f
you don't turn them off. Let me today introduce, first of
all, members of the committee that are with us. On your
l e f t , Ri ch Pah l s f r om Omaha, Sena to r R i c h P a h l s , exc u s e me ;
Senator Jim Jensen from Omaha, and Senator Pam Redfield,
Vice Chair o f t h e committee from Ralston. On your right,
Senator Chris Langemeier from Schuyler. S en ator F lood i s
excused today and S enator Louden is introducing a bill in
another committee. You may find that our committee members
might come and go. It means no disrespect to you, but we
are introducing bills this time of the year. The c ommittee
wil l t a ke up t he b i l l s as l i st e d i n o r d e r a n d t h i s i s yo ur
part of the process so please feel free to engage. P lea se
feel free to come up and offer your ideas and opinions. I
might caution you today. We expect this to be quite a long
session so we would sincerely appreciate you being brief in
your presentations. Please pay attention to testifiers in
front of y ou, try not to be repetitious. B u t if you' re
b ring i n g ne w i nf o r m a t i o n , p l ea s e b e c o n c i s e a n d i f y ou hav e
testimony, written testimony, offer that to our page, Jeff
Armour. I forgot to introduce Jeff. Also, when you testify
please fill out one of our sheets. Th ey' re located either
on the desk in front of me or at the door. Our process is
the senator will introduce the bill and then we wi ll t a ke
testimony of those supporting this bill, those opposing the
bill, and those in a neutral position. Senator then closes
if he or she so wis hes. And one of the most important
things to do here is spell your name, both first and last so
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that not only Jan, but everyone e lse understands who you
are. So wit h a ll of that, I will go to the sheet and we
will open public hearing on LB 389 and I' ll turn the chair
over t o Vi ce C h a i r R e d fi e l d .

SENATOR REDFIELD: Thank you. We' ve been joined by Senator
LeRoy Louden from the beautiful western end of t he st ate.
Senator Mines will open the hearing on LB 389.

LB 3 89

SENATOR MINES: Senator Redfield, members of the Banking,
Commerce and Insurance Committee, my name i s Mi c k Mi nes,
M-i-n-e-s. I represent the 18th Legislative District. I am
here today as p rincipal introducer of LB 389, the Health
Care Prompt Pay A c t . I wi l l b e b r i e f . The r e wi l l b e many
behind me o n either side of the issue, I assume. But I'm
b ri n g i n g t hi s b i l l o n beh al f o f t he Neb r as ka Med i ca l
Association. LB 389 requires that h ealth insurers pay
claims submitted by health care providers on a timely basis.
Nebraska's hospitals, physicians, dentists, and other health
care providers have experienced problems when some health
insurers have failed tc, process and pay claims within a
reasonable time after they' ve been submitted. This practice
obviously adversely affects the provider's cash flow and
overall business operations. B ecause of similar problems,
other states have enacted prompt pay laws and Nebraska is
one of the few states without such legislation. I thank you
for consideration and would ask that questions be directed
to those behind me.

SENATOR REDFIELD: All right, thank you, Senator Mines.

SENATOR MINES: Th a nk y ou .

SENATOR REDFIELD: Other proponents of the bill? Please
state your name and spell it for the recording secretary.

DAVID F I L I PI : Thank you . I ' m Dr . Dav i d Fi l i p i ,
F-i - 1 - i - p - i . I ' m a f ami l y phy s i c i an f r om Omaha and I ch ai r
the Insurance Committee of the Nebraska Medical Association.
We ask for this bi l l to be int roduced. Forty -six
states...only Nebraska and a few others have not had similar
bills introduced. Initially, I wanted to work wit h the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 389C ommitte e o n B a n k in g
Februar y B , 2 00 5
Page 3

insurance companies to s ee if we couldn't resolve this
internally. And we had a tremendously good response from
the domestic insurers within Nebraska, the Blue Crosses, the
Mutual of Omahas, but poor response from insurance companies
that really are domesticated outside of Nebraska because
we' re a very small part of their business and because we
just don't consider or they don't consider ourselves very
important to th em . We work ed very diligently with this
issue. We also had some problems with something called a
rental network which is a conduit between the physician' s
o ffice and major players like Aetna or Cigna, that type o f
thing on a national basis. They are the people that process
the claims that go to Aetna and Cigna, and the Department of
Insurance c urrently does not h ave oversight on that
particular issue. We like the bill and I think it's really
tailored very nicely for Nebraska in several ways. First of
all, it includes the protective umbrella for the physicians
t o include not only th e insurance companies, but th e
networks which pr ocess cl aims f or ins urance companies.
That's extremely import.ant. Sec ondly, there's a fairly
substantial punitive interest rate charged by the insurance
company back to the physician if they violate those sorts of
r ules. A nd thirdly, what I like is t hat t here's not a
direct impact upon those people that are good payers, that
the people who had a good t rack record, they are not
burdened with unnecessary regulation. It's our goal to keep
- nsurance as inexpensive as p ossible in Nebraska and
unnecessary regulation would tend to increase the c ost. of
that insurance. The question may be asked by some of you
is, why don't we just not contract with these companies if
they have no t paid us? Wel l, there's some problems with
that. Firs t of al l , w e want t o maintain insurance
competition within Nebraska and if we were to drop some of
these insurance companies, only one o r tw o o ptions of
insurance companies for s m all t owns i n Neb raska may be
available. So we want to enhance competition and by d oing
that we do want to contract with all the folks we can to
encourage businesses to get insurance in Ne braska. And ,
secondly, the p atient re ally gets left out of the loop in
t hi s s i t ua t i o n be ca u s e i f we do n ' t co nt r ac t wi t h a g i v en
; arrier and that pat ent of ours is employed by a company
who uses that carrier, that patient may h ave to go some
distance away from their small community in order to receive
care. So we don 't want to leave patients in lurches. We
want to pr ovide good s ervice and we wan t to pro mote
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insurance for the state of Nebraska. Thank you. Questions?

SENATOR REDFIELD: Thank you, Doctor. Are there questions?
I don't see any. We want to thank you for your service this
morning .

DAVID F I L I P I : Tha nk y ou .

SENATOR REDFIELD: ( Exh i b i t 1) Ot h er pr opo n e n t s? Wh i l e
you' re coming I wa n t to read into the record a letter in
support of LB 389 by the Nebraska Pharmacists Association,
Inc .

KEITH SHUEY: (Exhibit 2) I'm Dr. Keith Shuey, Tecumseh,
Nebraska, and I'm testifying in favor of the passage of this
bi l l . I r e pr e s e n t t h e N MA. . .I ' m so r r y , I d i dn ' t spe l l my
last name, S-h-u-e-y. I'm representing the NMA, myself, and
the So utheast Neb raska Rural Physicians Alliance who
represents about 75 primary care physicians in the southeast
quart.er of the state. This is my third appearance before
this comm'ttee on t his b ill, and it's been reworked and
reworked a number of times. While it 's no t perfect, it
certainly makes the i nsurance industry accountable for
service rendered in a timely manner. I'm an independent
b usines s o pe r at o r and a c i t i zen o f my t ow n , a n d m y st a t e ,
and my count r y , a n d I ha v e t o p a y my o b l i g a t i o n s i n a t i mel y
manner and that includes paying my staff, my payroll, my
suppliers, and even m y st ate and federal taxes. You all
know what happens when these payments are late. To keep
c ash f l ow go i ng , my wi f e , w h o i s m y o f f i ce m a nager , a n d I
spend un t i l ab o u t 9 , 10 o ' c l o c k i n t h e o f f i c e a t n i gh t go i ng
through these past due accounts. We go over these. The
next morning I h and these to one of my staff members and
after she has time to get her voice sharpened up, she starts
c alling insurance companies for these claims. And thes e
claims may run from anywhere from 60 days to two years old.
This gces on day after day and ties up a member of my staff
fo" hours each day. She could probably write a book on some
of the s =cries she's been given as to why claims aren' t
paid, e rerything but the dog ate my homework. Now, you may
think my office is somewhat outdated and whatnot but I have
the most sophisticated computer system to submit data. I t' s
upgraded every three years. My software is upgraded. We' ve
had company representatives come to my office to look at the
processes and they' ve never found any big problems. And you
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wonder i f I ' m so me so r t o f an ou t l i e r f r om o t he r o f f i ces .
And I d i d a qu i ck su r v e y o f so m e o t h e r c o mpat i b l e o f f i ces .
A smal l o f f i ce l i ke m i n e f r om Ha s t i n g s t o l d me t h ey had
( $)75,000 o ut 4 5 day s a n d o l d e r . One i n He b r o n ($ ) 7 0 , 0 0 0 ;
one in Columbus ($) 50, 000 and I pr obably have ($) 75 t o
$ 100,000 o ut o ve r 4 5 day s . The se ar e sma l l o f f i ces ,
probably about ten doctors totally. Y ou multiply this by
2,000 plus doctors in N ebraska and take a look at the
figure. Go one step further and what would your Revenue
Committe e d o wi t h t he t ax mon e y t h at wou l d be pa i d i n i f
some tooth fairy came along and paid all those accounts up?
Specific examples, we had a lo cal major employer that
contracted with an insurance company in October of 2004 and
as of this date, even though they have collected the money
o t of the paychecks, cards have not been issued to these
p eople and so I c anno t f i l e i n su r an c e c l a i m s f o r t hes e
people because they have no numbers and no cards, So I'm
basically carrying these accounts. We had another company
who decided that any claim must be filed...claims have to be
f i l e d i n 9 0 d ay s o r n o good a t al l . Now we f i l e
electronically so every day so they can't be "lost in the
mail." A n d af ter m y st aff member fights through the
automated phone answering system, outsource to Lord knows
where, we f inal ly must ref i le again because the claims "got
lost" so the process just drags on and on. Now someone from
the industry may say t hat we can check the status of the
c laims on the Internet which is very true except that t h e
I nte r ne t doe s n ot t e l l y ou w h y t he c l a i m i s be i ng h e l d . I t
says it's there, but it does not say what is wrong with the
claim. This must come from a real live person who can track
this down and finding a real live person to talk to is
getting harder and harder, by the way. Y ou loo k at this
f rom a h um a n i s t i c st a ndp o i n t . A go od f r i e nd o f mi n e I
recently diagnosed with cancer and he's going to have to
undergo a r igorous chemotherapy program. His one -day
session wh ic h w i l l g o o n ab ou t eve r y two t o fo u r we e ks wi l l
easily add up to about $7,500 to $10,000 in drugs for each
s ession. Now, should I be forced to tell him that he must
get his tr eatment i n Lin coln or Omaha as they can better
"absorb that expense" than my small office can? I can maybe
carr y o n e o r t wo l i ke t h i s f o r a f ew m o n th s , bu t r i g h t no w I
have f've people on this program so you c a n s e e h o w my
numbers start to add up. If this were your wife, or your
fami' y member, or you, would you want me to t ell yo u that
the doctor who has cared for you for 38 years cannot afford
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to care for you? And you have to go someplace else because
cannot afford and carry the debt this long. This whole

t h ing I t hi n k i s an abu s e o f po w er. I t h i n k i t shou l d no t
go on. This bill has been worked and it spells out as to
proper monitoring, proper enforcement, prompt enforcement,
and punitive damage for violation. B ec ause without this,
the only recourse t hat I have is basically jaw bo ning an d
phone ha rassment to get pr ompt payment for s ervices
rendered. And I think that you and the c itizens of the
state of Nebraska want better. Th ank you very much. If
there are any questions I'd be happy to answer them.

SENATOR REDFIELD: Thank you, Doctor. Are there q uestions?
I do have o ne . In your testimony you talked about an
employer whose health carrier had not issued c ards. How
would the bill deal with that situation? I don't see that
there's a remedy here since you can't file a claim on those
yet .

KEITH SHUEY: There probably isn' t. I think it just points
up the problem with the industry in general. I mean, the
cards have n ot been issued and we' ve talked to the company
and we' ve talked to the...we talked to the insurance company
and the employer and they each blame each other. And so
consequently, the individuals basically have no he alth
i nsurance , b u t t h e m o ney f o r t h e p r e m i u m i s b e i n g t a k e n o ut
o f t h e i r p ayc h e c k .

SENATOR REDFIELD: So t he b i l l i s l i mi t ed t o .

KEITH SHUEY: Ri g ht .

SENATOR REDFIELD:
deadl i n e s t he r e .

KEITH SHUEY: R i ght, right.

SENATOR REDFIELD: Not seeing any other questions, thank you
very much for your testimony.

KEITH SHUEY: Th a n k y ou .

SENATOR REDFIELD: Other proponents?

ROGER KEETLE: (Exhibit 3) Good afternoon. For the r ecord,

. a claim that ' s been f iled and the
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my name is Roger, R-o-g-e-r Keetle, K-e-e-t-1-e. I'm a
registered lobbyist for the Nebraska Hospital Association
and on behalf of our 85 members, the Nebraska Hospital
Association supports LB 389 and urges the committee to
support this bill. Nebraska is finally catching up, we
hope, with the rest of the country in getting a prompt paid
bill in law. Aga in, the hospitals and the providers
basically accept the insurance card and provide the service,
and then try and get paid later. That doesn't give us a lot
of leverage as we provide the service first and then depend
on the process to eventually pay our claim. One of the
things that I think needs to be emphasized here is is we now
have what's called HIPAA, health insurance portability act
(Health Insurance Portability and Accountability Act) of
1997 which means a lot of paperwork on keeping records
confidential. But it did have a good point. And that was
the ability to file claims electronically. And you' ll see
in this bill, LB 389, that it has provisions for filing
electronically. And, again, we' ve appreciated working with
the domestic insurance companies in the state, Bl ue
Cross/Blue Shield and Mutual of Omaha have been a leader in
this country to allow hospitals and physicians to file
electronically. That's an excellent system, a model I think
for the country and something that we highly would recommend
that a lot of our outstate companies that, give us the most
trouble here and where we have the least leverage, refuse to
use the electronic system. So wi th that, I' ve enjoyed
working with the domestic insurance agent industry in coming
up with this bill over the last few years. It's something
that needs to be done to get Nebraska into the swing of
things. I w ould also say that I' ve been handed amendments
today by Mr. Bill Peters and representatives of the Golden
Rule Insurance Company. I have not had a chance to look at
these amendments or put them in context. I am concerned
about some of the language that's here and I certainly need
more clarification before I would be able to give you any
opinion on whether they' re valid. I cringe at some things
saying...one of the provisions is is, says something about
lack of documentation and prevents timely...let's see, let' s
go through this. Any defect including lack of documentation
and particular circumstances requiring particular treatment.
I understand what that...prevents timely payment for being
made and then it goes on to say the time period for the
interest does not...is told, in other words, the interest
doesn't start to accumulate until all of th e r equested
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information is re ceived. Now normally what it says is
information sufficient for the adjudication of the claim.
We run into situations all the time w here th e insurance
company asks for the kitchen sink and the refrigerator. And
I ' m very concerned about what that means in the proposed
amendment. I'd like to find out more about what they' re
talking about on th a t pa rt'cular suggestion that will be
p resented t o y ou a n d , i n ge ne r al , yo u know, a l l o f t he
insurance companies, including Golden Rule, are subject to
HIPAA which says they have to take the HIPAA forms. They
have to adjudicate on those forms so I want to learn more
a bout the amendments before I am in a position to issue a n
o pin i o n .

SENATOR REDFIELD: Thank you, Mr. Keetle, for clarification.
Your objection to language is the amendment language...

ROGER KEETLE: An amendment that you will be seeing.

SENATOR REDFIELD: ...not the bill.

ROGER KEETLE: Th at's correct.

SENATOR REDFIELD: You' ve been through the wars on this bill
and tell us why this version that we see this year is better
t han what we ' ve s een b e f o r e .

ROGER KEETLE: Well, I thi nk t h e one thing t hat is
important, as I mentioned, is Blue Cr oss ha s h ad an
excellent system for years and has done...and what this does
is it allows them to file a certification that they' ve been
good actors, that gets them out of a c omp uter pr ogramming
problem they would have if that section wasn't in there and
w e don't want to see their costs increase. We b e lieve t h e
other thing that's important is is we' ve worked with the
i nsurance department to figure out how this all fit s into
the unfair trade act (Unfair Insurance Trade Practices Act).
And I think that was another key point that has been sort of
uo in th e ai r up until this year so, again, we would urge
you t o s u p p or t t he b i l l a s d r a f t ed a nd g o f r om t her e .

SENATOR REDFIELD: Are there questions for Roger? I don ' t
see any . Th a n k you .

ROGER KEETLE: T han k y ou .
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SENATOR REDFIELD: Other proponents.

M ICHAEL KASHER: (E x h ib i t 4 ) I do h av e t e st i m o n y .

SENATOR REDFIELD: In lieu of the page we have a volunteer
( laughte r ) .

MICHAEL KASHER: Thank you fcr your time today, Senators. I
appreciate the opportunity to offer testimony. I, too, was
here a couple of years ago and presented some facts and
figu res . Dr . Fi l i p i d i d a f i ne j ob , I t hi n k , o f co ve r i ng
some of the history. My first paragraph on my written
comments covers some of the history that we' ve been through
and I won ' t cov er t hat . I ' l l j us t k i nd o f j ump i n t o
catching you up on what I have seen in the past two y ears
since last I was here. Two years ago, I...

SENATOR REDFIELD: Mr . Kash e r ,

MICHAEL KASHER: Ye s .

S ENATOR R E D F I E L D : . . . I ' m s o r r y t o i n t er r u p t yo u. Di d you
spel l y o u r n a me , p l e a s e ? . . .

MICHAEL KASHER: I ' m so r r y , I d i d n ' t t e l l y ou wh o I wa s .
Kasher. It's K-a-s-h-e-r. And I am representing the
Nebraska Medical Group Management Association.

SENATOR REDFIELD: T ha nk y ou .

MICHAEL KASHER: I' m practice administrator with C omplete
Children's Health here in Lincoln. I'm sorry, now back o
catching up in what's happened the last two years. Two
years ago when I was here I related some stories about some
of the problems we were having with a repricer here i n th e
stat.e. And I'm happy to say that that repricer has improved
t hei r pe r f o r m a nc e s i g n i f i ca nt l y i n t h e p ast t wo ye ar s . I
believe that these hearings and the potential passage of
t hi s l eg i s l at i on h ad a pa r t i n t ha t i mp r o ve men t .
U nfortunately, while this r epricer has improved thei r
performance, I have seen a decline in the turn-around time
from other third-party payers. Recently, w e received
payment, reimbursement on a number of clean claims that we
had first submitted in January and March of 2004 just about
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a year ago. I realize my time is limited here and there are
a lot of other people who have things to say and so I won' t
go into great detail other than to tell you that my billing
staff literally went round and round with the payers,
c al l i n g t he s u p p or t p e o p l e , f i l i ng a n d r e f i l i ng t he c l a i ms
unt l f i na l l y al m o s t a ye a r l at e r w e we r e p a i d . Some t i m es I
d o f e el l i ke I ' m pl ay i ng t h at a r ca d e g ame t h a t I ' m su r e
you' ve seen where you have the big foam bat and you' ve got
this board w ith t he holes in front of you and the little
gophers pop up and you' re trying to jump like this and h i t
them. And that's sometimes exactly what I feel like when
we' re f i l i n g c l a i m s. And yo u g e t o n e p i e ce t ak en ca r e o f
and then another bad player pops up over here. While the
d ef i n i t i on o f p en a l t i es f or non c ompl i an t p a y e r s i n t he b i l l
is an important part of this legislation I do believe that
the key provision is in giving health care professionals the
right to file the complaint about the unfair practices with
the director of ins urance. Currently, as Dr . Shuey
i ndicated, o..ly the insured can lodge a complaint with t he
director of insurance and rarely, if ever, are those insured
aware of some o f the things that I' ve described here, the
hoops we have to jump through to try and get a claim paid.
What LB 389 does give us is it's a tool much stronger than
that foam bat to deal with the problem of prompt payment. I
really don't think that you' ll see the director of insurance
being inundated with complaints because the mere exist. ence
of this bill is going to encourage payers to work with us in
a timely manner for the prompt payment of clean claims. The
presence of this tool in our tool belt will help us run our
smal' businesses more efficiently and effectively, thereby
allowing us t o do ev e n more in helping to keep down the
pressure of the rising health costs. I do thank yo u for
y our t i m e. An y q ues t i on s ?

SENATOR REDFIELD: Thank you, Mr . Rasher. Are there
quest ions ? I don ' t see a n y . Tha n k y ou . Ot h e r pr o p onents?

JAMES CAVANAUGH: Senator Redfield, members of the Banking,
C ommerce and Insur ance Comm ittee, my na me is Jame s
Cavanaugh, J-a-m-e-s C-a-v-a-n-a-u-g-h. I'm representing
the Creighton University Medical Center-Tenet Healthcare in
support of LB 389. And we commend Senator Mines for
bringing this matter to you, I don't want to rehash a lot
of the testimony that's gone before. Suffice it to say that
as a tax paying hospital, we don't get additional time to
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pay our taxes. We pay payroll every two weeks. We pay cur
vendors every 30 days and this is a long-established policy
in a hospital that's been here serving Nebraska for over
a hundred years. A l arge part of our patient base is what
you would call charity care. These are people who have no
i nsurance a nd hav e no w a y o f p ay i n g t he i r m e d ic a l b i l l and
we treat them anyhow. That in mind, we think that it's only
fair and equitable that insurers who c over p atients that
come to our hospital should, in a timely fashion, pay their
b i l l s . Tha t ' s w h a t t h i s b i l l i s abo u t , f a i r ne s s a n d e q u i t y .
I commend the d omest i c i n su r e r s , pa r t i cu l a r l y Un i t e d , and
Mutual, and B lue Cross who have wo rked with us and the
d epartment , a n d S e n a t o r M in e s a n d h i s s t a f f o n many , many
drafts of this to get a broad consensus of what is the fair
way to go forward. This is it. As Mr. Keetle mentioned, I
saw an amendment just moments ago that will be presented to
you by some f o l l o w i ng t e s t i mony , hav i n g had a chance t o
r evie w i t . But I wou l d s ay t h i s b i l l i n t h i s f or m en j oy s
broad support a mong the affected parties and it would be a
fair and equitable thing to put forward to the full floor of
the Legislature. Be happy to answer any questions you might
have.

SENATOR REDFIELD:
a ny. Th a n k you .

J AMES CAVANAUGH: T ha n k y ou .

SENATOR REDFIELD: Other proponents. We have a page.

B ILL PETERS: (Exhibit 5) Senator Redfield, members of t he
c ommit t ee , my na m e i s Bi l l Pet e r s , B- i - l - l P- e - t - e - r - s . My
appearance, I suppose, is sort of anticlimactic since you' ve
been advised of what I have to present. Let me say I'm
representing Golden Rule Health Insurance Company in support
o f t h i s bi l l wi t h mod i f i c at i ons wh i c h I ' l l exp l a i n . The r e ' s
one point that I would like to make. I'm not apologizing
f or j u s t sh o w ing p e opl e a mendments . Ye s , I am, ear l i e r j u st
before the hearing. We' re a foreign company. We would have
b een glad t o p ar t i c i p a t e i n dr a f t i ng t h i s b i l l si nc e we ' r e
in support of this concept. It's hard to participate when
we' re n o t i nv i t ed . Tha t wou l dn ' t ha ve bo t h er e d m e. I f I ' d
even known a bout i t I would have crashed the party, but I
did not even know about it. So it 's not all foreign
companies that ar e shirking any responsibility. I wou ld

Are there any questions? I don't see
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distribute an amendment. There's two things here t hat ar e
of concern to u s in the bi ll . First i s the section
regarding forms, the definition of a clean claim. This bill
is drafted that the claim will be filed on a form prescribed
on the insurer's standard printed or electronic transaction
form. We' re not a large company (laugh), we don't have one.
This would require us to pre""ribe a form. We rely upcn the
HIPAA and th e ot her M edicare type forms that are rather
uniformly recognized. In looking at this a mendment, I
t hought a b ou t d r af t i ng an am endment t o say t h at i f y ou don ' t
have your own form then you may use these others. But then
the examination became, are we worried about the f o rms or
are we w orried about the information? S o, coming to the
conclusion that we' re more concerned about a cl ean claim
having the necessary information, I' ve drafted the provision
that I ' v e supp l i e d y o u . Al so , re l at ed t o c l ea n c l a i ms , o n
page five, line one. It sets out what elements are part of
a clean claim. There are many other elements that are also
important in making a determination. So rather than trying
to...I don't b elieve i t was the int ent to lim i t the
informat i on , b u t i n st e a d o f add i ng o n mor e ex amp l e s and
t r y i n g t o t h i nk up al l t h e ex am p l e s. One I t hi nk o f r e al
readily is that of whether the person is covered. At
twenty-two years old, covered if they' re a full-time college
student. Well, it mi ght b e of interest, you know, the
company might want to make a query as far as this person
ent i t l ed t o t he i ns ur an c e ? That wou l d be o ne e x a m p le t h at
an inquiry that would be made before the form could be paid.
It was our reading of the statute, the second point is that
it was the intent that when information was being required,
and if you have up to 30 days that you not be able to defeat
the 30-day clause by just withholding the information and
just filing it when needed, And that the statute should be
told. Our concern was, was how do you start counting the
time on the statute being told? And so that is the purpose
o f the amendment relating to section 4. The last point i s
one relating on s ection 8 that's not a par ticular big
concern but it see med to me tha t we have an Unfai r
( Insurance ) Tr ade Pr ac t i ce s Act . Th i s b i l l , s t ar t i ng on
p age s i x , c op i e d t he pr ov i s i o n s o f t h e Un f a i r ( I nsu r an c e )
Trade Practices Act. And my thought was that wouldn't it be
simpler just to re fer to t h e Un fair (Insurance) Trade
Practices Act, make sure that failure to pay a claim on time
was an unfair trade practice, the pattern, and cut down the
lengt h o f t h e b i l l . Th i s a l so , dow n t h e ro a d , wi l l av o i d
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the situation of having to amend two statutes if you want to
keep the two consistent. With that, that is the two points
t hat w e wou l d l i ke t o see t h at wou l d make t h i s b i l l
improved, a tolling of the statute while the information is
coming in and then secondly, that the definition of a clean
c laim be b r o a d e r .

SENATOR REDFIELD: Nr . Peters, I have a question on your
clean claim language. You use the illustration of a query
to see w hether a person is entitled to that coverage. Now
I'm assuming that your co mpany, Golden Rule, t hat y ou
represent, is receiving an application from someone. They
take their check and they agree to cover them, so why would
i t b e t he h os p i t a l o r t he m e d i c a l pr ovi der ' s r e sp o n s i b i l i t y
to satisfy whether, in fact, that person was...

BILL PETERS: I n sur ed ?

SENATOR REDFIELD: Ye s . Wh y i sn ' t t hat you r r espo n s i b i l i t y ?
I mean, you know if you have them on the roles or no t an d
you know whether they' re a college student before you sign
t hem up . Co r r ec t ?

BILL PETERS: Not necessarily.

SENATOR REDFIELD: I mean, if that's the qualification for
that p rod u c t ?

BILL PETERS: Well , I believe under a plan that you could
have...the plan could be insuring all of the children until
age whatever it is , I don 't recall, or un til they' ve
graduated from college but not to exceed age 25.

SENATOR REDFIELD: Right.

BILL PETERS: As a matter of practice, we do n't r outinely
ask the insured to keep telling us every time they have a
c hi l d t h at qu i t s be i ng i n co l l eg e . I d on ' t t hi n k t he y wou l d
hide it but it's just...

SENATOR REDFIELD: So, currently, is that practiced that. the
hospi ta l o r t h e med i c al pr ov i d er wou l d hav e t o g i v e a
birthdate to you on that form?

BILL PETERS: T hat I don' t. know. I couldn't answer that on
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what i n f o r m a t i o n t ha t t he y w o u l d su p p ly .

SENATOR REDFIELD: So if the birth date is on that form, you
know, in fact, whether they have exceeded the age limit.

BILL PETERS: The 25. We woul dn't know whether or not
t hey' re s t i l l a co l l eg e s t ud e n t .

SENATOR REDFIELD: I see. Okay, thank you. Are there other
questions? Senator Langemeier.

SENATOR LANGEMEIER: I have one question, Bill. So your
testimony is t hat you' re in support of this bill with this
amendment that you have handed us today. Correct?

BILL P ETERS: T ha t ' s c o r r ec t .

SENATOR LANGEMEIER: Without this amendment, where do you go
o n t h i s b i l l ?

BILL PETERS: Our enthusiasm probably wanes bu t w e' re
p robabl y s t i l l i n sup por t . . . we ' r e s t i l l i n suppo r t o f t he
general concept. It will be up to the director o f the
insurance to decide whether or not we are compelled to
provide a form. Th ere w ill b e pr oblems down the r o ad
regarding wha t is included in a clean c laim. But
that' s...there will also be a problem on whether or not the
statute is told. We get a claim in, on the tenth day we see
if there's a med ical necessity, or we ask for a health
record for a pre-existing condition, and that doesn't get in
for 20 days. By the time we open the mail we' re in default
unless the s tatute is told. Th at does present a problem.
We th ink i t wi l l wor k much b et t e r , ev en t h oug h we ' re a
foreign insurance company, that if we had this opportunity.

SENATOR LANGEMEIER: Thank you very much.

SENATOR REDFIELD: Oka y. Ot her questions? Thank you very
much.

BILL PETERS: Tha n k yo u .

SENATOR REDFIELD: Other proponents.

DAVE McBRIDE: Good afternoon, members of the committee. My
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name is Dave McBride. T hat's D-a-v-e M-c-B-r-i-d-e. I'm
the executive vice president and registered lobbyist for the
Nebraska Association of I nsurance and Financial Advisers.
I ' l l be br i ef a nd no t , t r y no t t o r e i t er a t e t h e t es t i mo n y
previously. But our group was before this committee two
years ago in support of a s.'milar piece of l egislation on
the same concept, still are in favor of the concept of this.
T he deta i . l s may no t b e pe r f e c t . Ou r ex pe r i en c e i s t ha t m o s t
insurance co mpanies are proba bly a lready meeting or
e xceeding the standards proposed in t his b ill, but w e
believe that it i s ap propriate for Nebraska to join the
other 46 states around the co untry that h ave simi lar
legi s l a t i on a n d w o u l d e n c o u r age y our sup p o r t . And , ag a i n , I
have not seen the specific details of the amendment you just
heard about, but we' re certainly in support of the concept
of this bill.

SENATOR REDFIELD: All right. Are there questions? I don' t
see any. Thank you, Mr. McBride. Proponents. Are the re
opponents? A n y neutral testimony? We' ll close the hearing
on LB 389. Senator Mines, are you ready for LB 545?

SENATOR MINES: Let me close on this one.

SENATOR REDFIELD: Oh, I'm sorry. I apolo gize.
M. nes to close on LB 389. I apologize.

SENATOR MINES: Thank you, Senator Redfield. Members of the
committee, you heard many proponents and you heard that
there are some questions yet that many need a nswered, and
certainly the amendment that was passed out today indicates
that not everyone is dancing to the same song. If I can
propose to the committee that perhaps now that we have seen
the amendment, that those interested parties have seen t he
amendment, that we come together, that we allow everyone to
look it over, think about it and we' ll come together l ater
with pe r ha p s a n a m endment , o r n ot . So I wou l d j us t a sk yo u
to hold this bill in committee, if you would. With that I
would c l o s e on LB 38 9 .

SENATOR REDFIELD= Thank you. Again, I apologize.

SENATOR MINES: Th a t's okay.

Senator

SENATOR REDFI E LD : LB 54 5 .
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L B 5 4 5

SENATOR MINES: Senator Redfield, members of the committee,
my name i s Mi ck Mi n es , M- i - n - e - s , r e p r e sen t i ng t he
1 8th Leg i s l a t i v e D i st r i ct . i am t he pr i nc i p a l i n t r od u ce r o f
LB 545 that would change subrogation rights for health
insurance and workers' compensation insurance. I'm bringing
LB 545 on behalf of the Nebraskans for Workers' Compensation
Equity a n d B l u e C r o s s / B l u e S h i e l d N e b r a s ka . Thi s b i l l wou l d
recognize the right of a hea lth insurance or w orkers'
compensation insurance carrier to recover under its right of
subrogation, in the same proportion as the amount received
by a claimant or an injured employee, from all sources other
than the health insurance or workers' compensation insurance
coverage payments, bear to the total loss suffered by the
c la imant . The b i l l wou l d al so pr o v i d e t h at a ny se t t l e m ent
or judgment received by the claimant or in jured employee
that is less than t h e ap plicable liability insurance
coverage policy limits should be conclusively presumed to
constitute complete recovery of total loss. A s before,
t here are testifiers following me a n d I wou l d a sk tha t
questions be directed to them.

SENATOR REDFIELD: Thank you, Senator Mines.

SENATOR MINES: Thank you, Senator.

SENATOR REDFIELD: Proponents. Do you want to close on this
one?

SENA.OR MINES: No , t han k yo u . I ' l l wa i v e .

SENATOR REDF ELD: T hank y ou ( l augh ) .

TOM JENKINS: (Ex h i b i t s 1 an d 2 ) Th i s i s t e st i m o ny . I f y ou
could pass those out I'd appreciate it. There is...I gave
the page a rough copy of my testimony but I won 't f ollow
t ha t exac t l y . So t h i s b i l l i s a bou t sub r og a t i on . I ' m
sorry , I ' m Thoma s Je nk i n s , Bl u e Cr o ss / B l u e Sh i e l d o f
Nebraska.

S ENATOR REDFIELD: W o u ld yo u spe l l yo ur l as t n am e ?
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T OM JENKINS: J - e - n - k - i - n - s . Th i s b i l l i s abo ut sub r o g a t i o n
and some of y ou may well say, what is that? And really I
don't blame you for saying that. It is a legal concept that
goes back many years and the idea is that...that when one
party has p aid a debt that really should have been paid by
another, then the party who made the payment should be able
to later re cover. In re ai ty, it works like this. Let' s
say a person, Joe G oodguy is in j ured in an automobile
accident caused by Clyde Careless. And Joe incurs medical
b i l l s o f $ 10 , 0 0 0 w h i c h a r e p a i d b y h i s hea l t h i n sur e r , Bl u e
Cross...promptly paid, I should add (laughter) . Okay, Joe
sues Clyde Careless. Cl yde's auto insurer, Ranch Mutual,
promptly settles for $25,000. Now all parties, let's say,
can agree the case was worth $50,000 due to pain and
suffering, a n d ot her expenses other than the m edical
expenses. But the Ranch Mutual policy limits were $25,000,
a very common l imit i n th is state, as you know, because
t hat ' s t he st a t ut o r y m in i mum. The re f o r e , J o e G o odguy i s no t
made whole in the terms of this new case that we have t hat
came down i n October and I ' ll mention more about that.
Okay. The case that was decided in October by our S upreme
Court was Blue Cross v. Daile . The facts were something
l i k e t hi s . Mr . Dai l ey wa s b a d l y i n j u r ed . Th e n um bers we r e
much bigger than the ones I' ll give you here, but in the
example wi t h Jo e Good g uy , Mr . Da i l ey ac t ua l l y ha d t he
medical expenses paid by B lue Cr oss on be half of his
employer. He w as a county employee and we' ve got t hat
county group. The medical expenses were in the neighborhood
of $800,000 and M r . Dailey negotiated a settlement with
Union Pac i f i c Ra i l r o a d . The bur n s t ha t he had su f f e r ed
came, it i s thought, from a Union Pacific train starting a
range fire. So the bills are paid at $800,000. T he Union
Pacific came in an d se ttled with him for $1.2 million up
front and another $10,000 per month so another $1.2 million;
$10,000 per month for t.he next ten years. And the Uni on
Pacific provided that if it turned out that he had to pay
Blue Cross anything they would reimburse that. So Blue
Cross on behalf of the county group which is, by the way, it
is a v ery m uch experience-rated group. Th at is, their
experience sets their rates, made demand for the $80 0,000
and eventually negotiated down. Their final offer was in
the neighborhood, I think, of about $725,000. Union Pacific
refused to pay that. We s ued them i n dis trict c ourt in
Douglas Coun ty , g ot a sum mary j ud g ment s o a f av or a b l e r u l i ng
withou t hav i ng t o g o t o a f u l l t r i a l . I t was a ppe al e d t o
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the Supreme Court. Supreme Court said no, sent it back to
the district court for a d ecision on this question. was
Mr. Dailey made whole? Is the $1.2 plus the $10,000 enough
to make him whole? Because if it's not and here's the new
rule, if it's not then Blue Cross doesn't get anything to
the extent he's not made whole. So, let me go back to my
simpler e x ample . And , b y t h " wa y , l e t me t e l l y ou , t hat
case is o n re mand now. In other words, it's down in the
district court again for a decision by the trial court as to
whether Mr. Dailey was made whole. And th a t co uld be a
rather extensive proceeding so we don't have the final on
t hat . No m a tt er h o w i t come s o u t , t he r u l e i s t ne r e . Un der
my example, I said Blue Cross pays $10,000...actually, I' ve
g ot so m e more c o p i e s o f t h i s . I f you wo ul d n ' t mi nd . . .co u l d
I have a p age h e r e ? I ' l l j us t pa ss t he m . I d i dn ' t make
enough for everybody but there's a few there. Under the
Dailey rule, in my example, with $10,000 of medical expenses
paid by Blue Cross and an assumed value of the case of
$50,000 set.tlement proceeds, again, the $25,000. Blue Cross
under Dailey recovers nothing. And Joe keeps the whole
$25,000. Under this bill, under (LB) 545 we'd go back to
something that really was the way we operated previously and
I think a lot of insurers did. Under this bill, Blue Cross
would reduce its claim of $ 10,000 by ha l f . Why hal f ?
Because his $25,000 that he got is half of what the case is
thought to be worth. Now that concept of what a case i s
worth is a ctually a pr etty complicated endeavor and it
usually would go something like this. His lawyer would say,
this case is worth a half million dollars and we'd say, no,
it's worth $12,000 and you negotiate and you might land on a
number a bout like $10,000 or $ 50,000 rather. But
subrogation is a valid cost avoidance technique and it says,
that all or part of the payment by health insurer should be
repaid if I recover from another source. It is the approach
typically taken by private insurers and actually is a softer
approach than t hat t aken by the government payers. For
M edicare a n d Me d i c a i d , t he f i r s t op t i on i n st e a d i s so m e t h i n g
c alled cost avoidance. And under this method, just by w ay
of contrast, Medicaid or Medi care will actually reject the
c la i m f o r t h e $10 , 0 0 0 i n m y exam p l e and say , be cau se i t
appears that a third party may be liable. In other words,
the auto insurer pays the medical expenses xn the f irst
instance. Now private payers like Blue Cross, instead, will
typically pay in the first i nstance, but by contractual
prov>sion will require a repayment i f t he patient a lso
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recovers from t he auto insurance company. And it's a part
of the covenant between the insurer and the insured person.
The payer's part is to say, I' ll be there for you, I' ll pay
in the first instance; and the patient's part is to say, if
I later get something back I will return it, or at least a
portion of it, to you. And I'd like to present just a few
technical points. Fi rst, s..brogation really does affect
rates and I think it's important to mention this because I
have heard intelligent, sophisticated people question that.
It doesn't really matter to rates. Well, at some level,
actuarial sciences is beyond the comprehension of u s m e r e
mortals, but the easy part of it is this: The key building
block of next year's premiums are last year's claims. And
let me clarify that. Unlike auto insurance, this adjustment
of the rates, based on ex perience, doesn't occur at the
l eve l o f t h e i nd i v i du a l i nsu r e d . In other words, if I get
in an auto accident my rates will go up, but if I get sick
my rates don't go up. The whole block goes up, but not mine
in particular, so just with that clarifying point. Sti l l at
t he gr oup l e v e l , i f i t ' s a b i g eno ugh g r oup t h e i r ex p e r i e n c e
is totally rated. In the example I gave, it's the counties
and their experience is totally dependent on their claims
experience. And if it's not a big enough group or i f i t ' s
an individual policy then it's our whole block of business.
So this year's aggregate claims determine next year' s
aggregate rates, but not just gross aggregate claims, rather
net aggregate claims. That's the amount paid out minus the
recoveries that we get back from subrogation, coordination
of benefits, a fe w ot her tactics. A n d then from there,
okay, that's the easy part. Th en the actuaries t ake ove r
with the hard part and factor in things like health care
trend, the aging of the population, our increasing o besi t y ,
new technologies and other things. But, again, the starting
point is net c laims. Second technical point,medical
expenses are a lways the first thing, in a sense , t o b e
recovered when there is a claim against an auto insurer or
any other...I'm saying auto insurer but it c ould be a
l i a b i l i t y i n sur e r f or med i c al ma l pr a ct i c e . I t co u l d be a
slip and fall case or something, but it's a bit disingenuous
to do as Dailey later did to say, though, that t he m e d ic a l
expenses weren't recovered. And the building block of any
s et t l e ment f o r pe r s o na l i n j u r i e s i s t h e m e d i c a l exp e n ses a n d
plaintiffs' lawyers earn their keep, and the harder part is
proving that there should be some compensations for tnings
like pain, suffering, loss of quality of life. But before
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those hard pa rts even st art, the me dical expenses are
figured into the settlement. And due to some legal rules
that some find odd, in fact, the award includes the hospital
or doctors' usual and customary fee, n ot the discounted
amounts the provider might have actually taken. And
f ur t h e rmore , d u e t o so m e t h i n g c a l l ed t h e co l l at e r a l so ur c e
rule, the d efendant is n ot ev en al lowed to show, as a
mitigating factor, that there even wa s he alth i nsurance.
But then under this new made-whole rule pronounced by the
Supreme Court in October, the first shall be last in the
healt h p l an d esp i t e i t s sub r o g a t i o n p r o v i s i o n , c a n b e t o l d
that it should recover nothing. S o the medical expenses
which played a critical part in building up the value of the
case are mar ched to th e bac k of the line once the money
comes in . Th i r d , I f e el i t ' s va l uab l e t o re me mber t ha t i n
most cases of illness or injury there is no third party to
recover and that's okay. That's what your health insurance
is for. What we are discussing here today is only what
should happen in those cases where there is a recovery from
another source. Fourth, let me just head off one thing that
I think we' re likely to hear, and I say we might hear this
today, but at least the Dailey case made mention of this in
citing another court and I see it all the time, and I just
about want to pull my hair out. And it's this. That t h is
person paid a premium for their health insurance and tl ey're
entitled to k eep it. And what they paid a premium for is
what is in the four corners of the contract document. And
i f t hey wan t e d an i n sur an c e p o l i cy wi t ho u t a su br o g a t i o n
clause they'd pay more, but people are really interested in
lower premiums and so the value of subrogation is something
that matters to all of us. This Blue Cross v. Daile c ase ,
really kind of fixed something that wasn't broken. This is
something, subrogation, yes, it's kind of complicated, but
it's worked out every day by professionals on both sides.
The plaintiff's attorneys on the one and the insurers on the
other and negotiations are made and settlements have always
gone forward. B ut Dailey created a rule that says as long
as the smallest part of the m ost i maginative element of
damages is unrecovered, nothing should be returned to the
pool called health insurance so as to remediate rising costs
paid by others. Not surprising because the court and the
plaintiff's attorneys are l ooking only at the parties in
f ront o f t he m. Th at ' s t h ei r j ob . You , as p o l i cym a k e r s ,
have to worry not only about those parties but about all the
parties not pr esent, those w ho pay the premiums. A nd I



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 545Committee on Banking
February 8 , 200 5
Page 21

should say after saying that, in fairness, two of the judges
zn th e Da iley case did r ecognize the impact or the
importance of thinking about the others and in t hat case
that I ha nded o ut, if you lo o k at the last page, the
highlighted language they talk about, there could be
unfairness from this ma de whole rule and the Legislature
could we l l t h i nk abo u t a p r or a t i o n ru l e whi c h i s why we ' r e
here today. So we' re not narc to say that payers should be
first in line or that they should take everything. Rat her,
that the community interests should be recognized and that a
pro-rated portion returned if that i s what the contract
said. And I' ll be glad to take any questions.

SENATOR REDFIELD: Thank you, Mr. Jenkins. I do have a
quest i on . I f Joe . . . no , Jo e , t he g o o d g uy , d e c i de d no t t o
sue Clyde Careless, would you have gotten anything or would
you have sued?

TOM JENKINS: We, as a practice, do not. Some insurers are
more aggressive in that behalf. We just have never...we' ve
talked about whether we should do that in a case where
there's clearly a wrongdoer and clearly a lot of injuries.
We just haven't but it's not out of the question.

SENATOR REDFIELD: So, if you wouldn't have, he did you a
favor. Do you share his attorney costs?

TOM JENKINS: As a practice, we do that, yes, we do. And ,
you know, we h ave debates about the amount and we' ll
sometimes try and pay, you know, try and pay an attorney fee
of say, 25 percent if we think it's out, you know, if it' s
too high. And I will say th at, you know, plaintiff's
attorneys credit. They will sometimes voluntarily reduce
when there's not e nough there either. Not always. But
yeah, we do...we have a practice of paying it. Again, that
might vary by payer but there is actually a rule, though, in
Nebraska on a n insured case, this would be necessitated.
It's called the common fund doctrine and pretty much an
insurer would have to pay that.

SENATOR REDFIELD: Oka y , one last question. You said this
had been remanded s o should we be wait ing to see what
h appens o r w e n e e d t o . . . ?

TOM JENKINS: I would say no and here's why. The rule is
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the rule. It's a new rule in Nebraska, How it gets applied
in the Dailey case remains to be seen. In other words, the
district court could say, okay, now I' ve considered this new
th ing an d I f i nd Mr . Da i l ey wa s m ade who le o r i t ma y say , he
wasn't made whole. And so Blue Cross doesn't get anything.
Whatever they decide there, will only apply to that one case
but this rule g oes forward for all the cases from now on.
And we' ve noticed a real...in cases that we co uld h ave
settled easier and earlier with the parties involved, it' s
getting tougher now an d th ere ar e cases w here we ' re
basica l l y j u st t ol d , no , we do n ' t ha v e t o pa y a n y th i n g . And
that is happening as we speak.

SENATOR REDFIELD: All right , th ank you . Are there
questions? I do n't s ee any ot hers. I need all the
proponents to come forward. We' re talking about health. We
were just informed that our insurance rates are going to go
up if the obesity increases so I need all the proponents to
come up i n t h e front row. We ' re going to do some up and
down so that we can move faster, get a little aerobic
a ct i v i t y go i ng . Ar e y ou t he on l y pr op o n ent ? Al l r i g ht ,
thank you. And how many opponents do I have out there? And
h ow much neutral testimony? All right, we have two more .
We can probably call Senator Beutler soon. Thank you.

DALLAS JONES: (Exh i b i t 3) Tha n k y o u . Cha i r a n d me mbers o f
t he commit t ee , m y n ame i s D a ll as Jo n e s a n d I ' m an a t t o r ney
h ere i n L i nco l n . And I pr a ct i ce wi t h t h e l aw f i r m o f
Baylor, Evnen. My specialty is workers' compensation so I'm
h ere to discuss that part of LB 545 that relates to th e
workers' compensation subrogation interest. What I'd like
t o do i s g i v e y o u a q u i c k h i st o r y l es s o n wher e t h i n gs wer e
on the workers' compensation side with regard to subrogation
interests. Prior to 1994, we had a Nebraska...what was
g enerally referred to a s a dollar for d ollar rite o f
recovery that an em ployer and its workers' compensation
carrier had to recoup any payments it m ade for wo rkers'
compensation injuries from the s ettlement or the verdict
proceeds that were received in the tort c laim. Some one
drives along, crashes into an employee, causes injury to
that employee, the employer pays benefits. The employer had
the right to get dollar for dollar recovery of w hatever
benefits it paid because of the workers' compensation claim
that came out of that accident. I n 1994, (section) 48-118
was amended and it was amended because when you look back at
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t he l eg i s l at i v e h i s t or y i t p r ov i d e s a v e r y g o o d e x ample o f
what was happening. The dollar for dollar recovery was
causing problems in those cases where there were questions
of l i ab i l i t y so t h e i n di v i du a l w h o wa s i nj ur e d w o u l d w an t t o
take some reduction to settle the case because of the
cont i ngenc ie s o f l i t i g at i on a n d t he w o r r y t ha t t hey wo u l d
not recover anything at trial so they would settle for less
than their whole recovery. Because there would oftentimes
be a v ery large workers' compensation subrogation interest
because of lots of benefits paid, sometimes it would even
exceed the a mount of the settlement of the tort claim. It
made it very difficult to resolve that case because in those
situations the employer or the carrier had the ability to
basically hold up the settlement and recoup sometimes all of
the settlement proceeds. A case developed in Omaha along
those lines, and what happened is a district judge saw the
inequities of that, and m ade a rather unique and what we
would cal l a f a i r and equi t ab l e deci s i o n, and he l d a
hearing. Even though he di dn't have authority to do so
under the statute, basically said all right, I'm going to
split the p roceeds of this settlement. It means that the
cla imant i s no t g o i ng t o be m ad e who l e c er t ai n l y , an d i t
certainly means that the employer and the carrier won't be
made whole , b u t I ' m g o i n g t o sp l i t i t up a nd h e d i d so on a
50/50 basis. The re was some threat that that was going to
be appealed. In the end it was not but what came out of it
is the realization that the statute needed to be changed to
avoid that circumstance and allow district judges, when the
parties couldn' t. agree on h ow to divide those settlement
proceeds, t o d o i t f or t hem o n a f ai r and equ i t ab l e b as i s .
So that gets us to the past ten years after that amendment
w as made. I n t h i s p ar t i cu l ar f i e l d , wha t ' s been happ e n i n g
is district judges, at least of those decisions I'm aware
of, have followed generally a p r oportionality rule where
they' ve interpreted a fair and equitable distribution which
w as the language added in the 1994 amendment, to mea n
basically they would look at how much of a percentage cf the
claimant's loss was compensated by the tort, If they got
60 cents on the dollar from the tort proceeds then basically
after some attorneys' fees and whatnot were dealt with t he
employer and the c arrier wasn't allowed to usually recoup
more of a percentage of its subrogation interest than the
injured employee got from its subrogation interest, and it
worked. That's not to say there wasn't litigation where the
part.ies fought about what amount does it take to make th e
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employee whole, where they fought about what percentage is
f ai r and equ i t ab l e . Bu t i t wo r ke d , g e n e r a l l y , and i n t he
end over the past ten years, we were able to work through
that much as t he testimony indicated was occurring on the
health side. Then along came Dailey and even though Dailey
was decided in the context, of course, of a health insurance
contract, what is occurring now is the claim is being made
that the same principles that Dailey adopted for the health
insurance contract side of things should apply to workers'
compensation. Because we don't have a good definition in
the statute of what a fair and equitable distribution means,
the claim is being made that, in fact, until the claimant,
t he i n j u r e d e mp l oyee ha s r e cei v ed f u l l r ecov e ry or made
whole from that tort case, the employer and the workers'
c ompensation carrier are entitled to nothing. I ha v e o n e
case, I ca n't t alk a bout the details of it because it' s
ongoing but by way of example to illustrate the problem, we
were negotiating what amount of the subrogation interest
should be satisfied by a set tlement and we ' re getting
closer, I suspect, and I believe to resolving that. Dailey
w as decided and all of a sudden the game changed, if y o u
will, and now the claim is this individual had not received
100 percent of his damages in the accident and therefore rhe
workers' compensation carrier and the employer, the argument
goes, should not receive anything because the principles of
Dailey should also apply in comp as they do in health
insurance. I am aware of one decision that has been decided
by a district court judge now that has specifically adopted
the principles of Dailey and applied those to the workers'
compensation subrogation statute. That 's p resently on
appeal, in the v ery early stages of appeal. But therein
lies the problem. What the comp portion of LB 545 does i s
essentially take us back t o wh ere we were the past ten
years. In a workable solution where the end result is, we
have some definition of what fair and equitable means, in
other words, the proportionality rule that was essentially
being applied across the board and is, specifically by
statute, directing the court and the parties that that's how
we should address these types of problems where we can' t
agree up on the distribution. There sha l l be a
proportionality approach lent to that. And for that reason,
I shoul d h av e s a i d I ' m he r e o n b e h a l f o f t he Ne b r a s k an s f o r
Workers' Co mpensation Equity. On t h e i r b eh al f , I ' m
p ropos in g t h a t yo u m ov e t h e b i l l o ut o f co m m i tt e e and I ' l l
be happy t o t ake q u e s ti o n s.
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SENATOR REDFIELD: Thank you, Mr. Jones. Did you spell your
name?

DALLAS JONES: J-o-n-e-s. My apology, Senator.

SENATOR REDFIELD: Are there questions? Senator Jensen.

SENATOR JENSEN: Yeah, wh en y ou refer an d what it is
referred to, made whole. I can understand that in dollars
but when i t go e s be yond that, is that whatever a court
should dec de that may be or are there guidelines on that?

DALLAS JONES: There are no guidelines on that, Senator. In
the workers' compensation field, it is a brand new concept
at least in th i s st ate s o there are no rules that the
statute or that Dailey necessarily says to worke rs'
compensation matters held in front of district judges are to
follow. So it's very much up in the air, I would say, as to
what exactly that means. You know, there is some guidance
certainly from outside of th e workers' compensation and
other jurisdictions I think we can look to, but we do not
have anything from any higher court that tells us here is
how you shall determine that, here are what monies, whether
it's tort or otherwise, that shall be considered, we do n' t
know.

SENATOR REDFIELD: Thank you. Other questions? I don't see
a ny. Th a n k y o u .

DALLAS JONES: Th a n k y o u.

SENATOR REDFIELD: Next proponent. I saw the front row get
crowded. How many more of you are proponents? Okay, thank
you.

BOB HALLSTROM: Senator Redfield, members of the committee,
my name is Robert J. Hallstrom. I appear before you today
as a registered lobbyist for the National Federation of
Independent Business in support of LB 545 . I am also
registered as a lobbyist on this issue for Blue Cross/Blue

Compensation Eq uity, but you ' ve already heard fr om
representatives of th ose g roups. Take a little bit
different ap proach fr o m th e sm all business community

Shield of Nebraska and fo r t he Nebraskans For W o rkers'



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 545Committee on Banking
Februar y 8 , 2 00 5
Page 26

perspective, and that is one of the items that Mr. Jenkins
referred to, is that it's a simple fact of life,
part i c u l a r l y i f you be l ong t o a g r oup p ol i cy t yp e of
situation, that the monies that come in to pay premiums are
compared to the amount of claims that you have a n d the
difference is g oing to adjust or affect your group rates,
their experienced rating the next year. Heal th i nsurance
problems are a primary conc rn for small businesses and the
fact that you have either the p otential to eliminate or
drastically curtail the right to subrogation recoveries for
i nsurance companies wi l l undo u b t e d l y h ave a n i mpa ct on
insurance rates for businesses. So from that perspective,
I ' d make t h a t po i n t . I t h i nk I a l so wa n t t o ma k e a p o i n t ,
for the record, that the concepts, at least in the abstract
o f LB 545, were not dreamed up out of the clear blue sk y .
There is a curren t statute under Nebraska Revised
Statute 44-3128.01 that provides a similar typ e of
p ropor t i o n a l i t y co nce p t , i f you wi l l , i n t he p r ope r t y
casualty arena. That particular statute also has provisions
relating to the establishment of a conclusive presumption if
the plaintiff has settled for less than the policy l imits.
So we have a concept that is in statute. We have a concept
that I think, in fact, the legislative record will show that
s ome tha t d i d n ot sup p o r t t he con c l us i v e p r e su mpt i o n cam e
back to the Legislature to try and overturn that, and were
unsuccessful in doing so. So we at least have some measure
o f p ub l i c po l i c y i n a s i mi l a r f a sh i o n, n ot i de nt i ca l , bu t a
s imi l a r f ash i o n t h a t t h e con c l u s i v e pr e su mpt i o n p r ov i s i on s
that are set forth in LB 545 should be upheld. And, again,
I t h i n k i n c l o s i ng , I t h an k t he k ey t h i ng t o l o ok a t i s
particularly when you l ook at the negotiation. Mr. Jones
started to talk about the negotiation impact that it had on
a pending case. It 's not un common for a plaintiff's
attorney and I' ve done some myself to determine that you' ve
not been made whole without going to court to get the
determination. I think, Senator Jensen, if you went into
court and had a jury determination then you clearly would
say that was the final determination and it was deemed by
t he jury tha t "X" amount of an award was full recovery and
that you were therefore made whole and that then you c ould
have some issues to deal with. If you don't go to court and
you settle the ma tter o n a dai ly ba sis routinely, the
plaintiff's attorneys are contacting either th e insurance
company or the m edical providers saying, I really don' t
think my client got a hundred percent of th e recovery to
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which they were entitled. In fac t , w e maybe only got
50 percent. Wou ld you accept a 50 percent or more haircut
on the amount t.hat you' re entitled to under your subrogation
p rov i s i o n s o f yo ur con t r ac t ? LB 54 5 , w e b e l i ev e , wi l l t ake
us back to t.hat particular arena where those types of
negotiations can fairly and freely be un dertaken by the
p art i e s c o n c e r n e d .

SENATOR REDFIELD:
Are t h e r e que s t i on s?

GALEN ULLSTROM: Senator Redfield, members of the committee,
for the record my name is Galen Ullstrom. That's G-a-1-e-n
U-1-1-s - t - r - o - m. I ' m sen i o r v i c e p r es i den t , r eg i st er e d
l obbyis t f o r M u t u a l o f O maha I nsu r a nc e C o mpany , app e a r i n g
today in s upport o f LB 545 . I won 't repeat what the
previous testifiers have said regarding the reason for this
bill but, again, it comes from the Dailey case. The at. tempt
of this bill is to put the state of law in Nebraska back to
where we were prior to the Dailey case, where we believe we
had negotiat.ions between the pl aintiff's attorneys and
defense attorneys about appropriate subrogation rights. As
we' ve stated, the pot of money that w e reco ver on
subrogation goes back into the pot of mo ney t hat would
otherwise be considered claims cost and experienced-rated
employers , t ha t po t o f mo n e y p a i d ou t a s Mr . J enk i n s st a t ed ,
is the basis for setting the premiums for the future years.
So with all the concern that we have regarding the ccst of
h ealth care coverage in this state, I think...what this i s
is to try to be equitable, not allow double recovery, but
provide a proportionate recovery by the health insurer. And
I think that's a fair and equitable result so we would urge
suppor t of LB 545 .

SENATOR REDFIELD: Thank you. Other questions? I don't see
any. Di d y ou spe l l yo ur na me'?

GALEN ULLSTROM: Y es, I did. Y es . Thanks.

SENATOR REDFIELD: Thank you. Next proponent. I think this
i s ou r f i n al p r opo n e n t .

JAN McKENZIE: I think so. Senator Redfield, members of the
committee, for the record, my name is Jan McKenzie spelled
M-c-K-e-n-z-i-e, representing the Nebraska Insurance

( Exhibi t 4 ) Th ank y o u , M r . Ha l l st r o m .
N ext p r o p onent .
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Federation as a registered lobbyist and executive director.
I too lend my support to LB 545 on behalf of the Nebraska
domestic industry. You' ve heard all the good arguments here
today on the proponent side as to why this bill is important
and, in general, for the industry as we, in particular, in
health are concerned about keeping insurance affordable and
available to Nebraska citizens. We would like to see LB 545
advanced fr o m t h e c o mmit t e e a n d , ho p e f u l l y , s i g ne d i nt o l aw
b y th e en d o f ses s i o n . Tha n k yo u .

SENATOR REDFIELD: Thank you, Jan. Oth er questions? I
don't see any. Are there any other proponents we missed?
Opponents .

BOB MOODIE: Senator Redfield, members of the committee, my
n ame is Bob Moodie, M-o-o-d-i-e. I' m an attorney here i n
Lincoln and I'm t estifying on b ehalf of t h e Ne braska
Association of Trial Attorneys in opposition to LB 545.
Basically, ladies and gentlemen, what I think this case is
about, at least w ith r egard t o section 1 and n ot the
workers' compensation section, but with regard to section 1
of the bill is the q uestion of w ho bears th e risk of
incomplete recovery in a particular case? Using the example
t hat Mr . J enk i n s g a v e t o y ou w h i c h i s a n i ce , c l ear ex a mp l e
and very well crafted, may not be p articularly likely to
occur because very seldom are you going to find one in which
everybody agrees with the u ltimate value of the case is.
But for the purpose of an example, you have the Clyde
C areless w ho has cau sed an ac cident because of hi s
negligence. He has caused $50,000 of damage to Mr. Friendly
who, through no fault of his o wn, has s u ffered medical
bills, pain and suffering, lost wages, perhaps permanent
impairment. B ecause of a Mr. Careless is c arrying only
m nimal insurance coverage there's only $25,000 of insurance
available. Ther efore, only $25,000 of a $50,000 claim can
possibly be recovered in that particular scenario. S c the
question is, w hich p arty in this scenario are we going to
say bears the risk of nonrecovery? Mr. Friendly, who is the
only person that has not really accepted any risk prior to
this, is the one that LB 545 is going to place a predominant
share of the ris k on. And whether it drives Mr. Jenkins
crazy or not, the fact remains that the i nsurance company
t ha t p a i d $10,000 of me dical bills on this case has been
paid to accept a risk. They have been paid to ac cept t he
r is k t ha t t h ei r p o l i cyh o l d e r i s go i n g t o be i n j u r e d o r t a ke
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ill in some manner, and that they are going to then be
called upo n to pay for medical bills under those
circumstances. And is it most appropriate to place the risk
of nonrecovery on the entity which has already been paid to
accept a risk or is it more appropriate to place the risk of
nonrecovery on t he c om p l e t e l y i nn o cen t i nd i v i d ua l wh o was
involved in the accident through no fault of his own . I
suspect that negotiations ar still going to occur in these
types of cases. I think it's been suggested to yo u th at
because o f t he d ec i s i on i n Bl u e Cr o s s v . Da i l e s udde n l y
there will be no more negotiations between the plaintiffs,
their attorneys, and the health insurance companies. And I
don't believe that's entirely true because, of co urse, we
s till have these q uestions over e xactly what is ful l
recovery in the case? A nd unle ss a jur y ha s act ually
rendered that decision, that is a hotly debated discussion
in almost every case. So if, in fact, the settlement has
rendered a full recovery, you may certainly have the
si t u a t i o n wh e re t he he a l t h i n sur a n ce c o m pany i s go i ng t o be
entitled to its subrogation. If there is dispute, is going
to be entitled to subrogation or if the combination of th e
recovery in the case and the amount that has been paid under
the health insurance exceeds full recovery, then under the
current law the health insurance company can still collect
back to the e x tent that the s ettlement, the combined
payments have exceeded about what would be full rec cvery.
LB 545 provides for a c onclusive presumption that if the
pla i n t i f f se t t l e s fo r l ess t ha n t h e l i ab i l i t y po l i cy l i mi t s
that settlement represents a full compensation. That theory
might make sense if the amount...the only issue in dispute
were the extent of the person's damages and how much money
was necessary to f ully compensate him for those damages.
H owever, there are ot her r easons why pe ople agree t o
compromise settlements. Disputes in liability. The expense
o f l i t i g a t. i o n . An y on e o f t h ose cou l d m o ti va t e a po t en t i a l
c laimant to accept a compromise settlement which i s less
than full value, and it would be our position that in those
cases the health insurance should still bear the risk of
nonrecovery because they have been paid to bear a risk in
those particular situations. Now , part tw o of the bill
deal i n g wi t h t h e am e ndment o f se ct i on 48 - 1 1 8 , I wou l d a r gue
to the committee, quite frankly, is premature. I have read
and reread, myself, the Dailey decision and find really very
l i t t l e , i f any , r e f er e n c e i n t ha t d ec i s i on w h i c h c ou l d ap p l y
to a workers' compensation case. The Supreme Court in that
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case is interpreting the subrogation language of t h at
part i c u l a r po l i cy a n d t h e n a p p l y i n g p u b l i c p ol i cy ar g u ments
to it, but in a workers' compensation case we already have a
statute which calls for fair and e quitable distribution.
The made-whole doctrine does not apply and I would argue
that the Blue Cross v. Daile decision does not app ly to
workers' compensation. Wh at the change in LB 545 would do
i s i n s t ead o f a l l owi n g t he cour t t o mak e an equ i t ab l e
distribution, the court is going to be given a formula that
must be f o l l o w ed , t h e r eb y e l i m i n a t i n g a n y d i sc r e t i o n a t a l l
that. the court would have in evaluating what is equitable in
any pa r t i cu l a r s i t ua t i on . And t he r e ' s a coup l e o f po i nt s , a
couple o f t h i ng s t ha t I t hi n k t h e co u r t ne e d s t o be p ay i ng
attention to in workers' compensation situations that a re
not necessarily accounted for in this proportionality
f ormula t h a t ' s i nc l ud e d i n t he r e . Numb er one i s t he
question of attorneys' fees. Because (section) 48-118
already establishes and deals with the questions of under
what ci rcumstances the workers' compensation insurance
carrier should or ought to contribute towards the attorneys'
fees of the claimant when the third party claim, when he had
to hire a lawyer to pursue the third party c laim on his
behalf. Sect ion 48-118 already talks about that. It ' s
there . I t ' s st i l l go i ng t o b e th e r e i f you ad op t t h i s
amendment t o ( se ct i on ) 48 - 1 1 8 a n d (L B ) 54 5 , b ut no l o ng e r i s
the judge go ng to be able to use...pay attention to that in
one of h i s criteria in es tablishing what i s fa ir and
e qui t a b l e i n t h i s p ar t i cu l ar si t u at i on . The o t he r i ssue
that has me c onfused is the q uestion of future medical
expense. N ow I' ve looked at th e proposed language in
section 2 of LB 545 and the language on page three appears
t o assume that the compensation insurance carrier and it s
subrogation interest includes estimated future benefits.
Now, the way (s ection) 48-118 is alr eady s tructured, I
propose that it doesn't necessarily include future benefits
to the extent that t.he third party r e covery exceeds t he
amount of workers' compensation payments that has been made
to date in that part of the case. It constitutes a cr edit
against future payments. Therefore, an estimated amount of
future medical expenses estimating the amount of f uture
medical expenses is ne cessary in establishing what a fair
and equ i t a b l e di s t r i b ut i o n i s . I wou l d su gg e s t t h at ve r y
clearly the second section of LB 545 is unnecessary at this
time. Section 48-118 already allows the court to make f air
and eq u i t ab l e di s t r i bu t i o ns . We h av e , by de f i n i t i o n , i n
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that statute essentially established the made-whole doctrine
does not apply. It may be that in one of Mr. Jones' cases,
eventually, the Su preme Court will give us further
instruction, but I don 't bel ieve i t's n ecessary to
a nt i c i p a t e t ha t at t h i s po i n t . Than k yo u . Oh , one o t her
thing. I would say, that being said and despite my voiced
objections to the bill, I will indicate to the committee and
to those on th e ot her sides of this bill that our
o rgani z a t i o n wi l l be wi l l i ng t o me e t a n d, i n f a ct , I t hi nk
they have made the offers to us and we haven't quite yet,
w ithi n t he l a st coup l e o f day s , b e e n a b l e t o a r r an g e t h a t
meeting but we are wi lling to do tha t to dis cuss o ur
d i f f e r e n c e s .

SENATOR REDFIELD: Thank you. Are there questions? Senator
Louden.

SENATOR LOUDEN: Yeah, Mr. Moodie, I understand you' re a
t r i a l l aw y e r . Wh e n y o u t al k abo u t J oe and Cl yd e and a l l
here, why doesn't Blue Cross sue Ranch Mutual for their cost
of Joe's medical bills?

BOB MOODIE: Wel l, they might and they might be able to or
they might be able to work out some other means of pursuing
it, but the fact is going to remain that Ranch Mutual has a
policy that basically says, we' re only goirg to have to pay
u p t o $25,000 on this claim. And whether we pay it to Joe
Friendly or we pay it to Blue Cross and Blue Shield, we' re
o nly pay i n g $25,000. So whether Joe pursues the claim on
his own...now, clearly, if Joe chooses not t o pu rsue the
claim then I guess h e's made the decision that he is not
g oing to seek full compensation because of that. But if he
i s pu r s u i n g t h e c l a i m a n d i f he i s see ki n g f u l l c om p ensa t i o n
t he p r ob l e m r em a i ns , how do yo u sp l i t u p t h e av a i l ab l e
funds?

SENATOR LOUDEN: Tru e . The R anch Mutual had...they were
only liable up to $25,000 but on the other hand, Blue Cross
is liable for Joe's medical bills.

BOB MOODIE: That's true.

SENATOR LOUDEN: And, so when they pay his medical bills and
whatever else xs different there, why it'd be the $15,000 or
someth in g l ake t h at and i t l ook s l i ke t o me t ha t t he y cou l d
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be someplace in there that Joe did the suffering but he' s
the one that's going to foot all the bills.

BOB MOODIE: Well, remember, Senator, that we are assuming
that for the purpose of this example we have as sumed t hat
h is f u l l c l ai m i s wor t h $5 0 , 0 0 0 an d t h a t $ 50 , 0 0 0 f i g u re m a y
have come about by the fact that he has suffered $25,000 of
wage lo ss . I n add i t i on t o t h e $ 10 , 00 0 o f me d i c a l b i l l s t hat
he has suffered and the fact that he now has a back that is
going t o m ake i t d i f f i cul t f o r h i m t o p l ay g o l f , o r h un t , or
fish, or do other things that give his life enjoyment. So ,
yes, you certainly can look at it and say, well, Joe's still
g et t i n g $ 15 , 0 0 0 and he l oo k s l i ke he ' s st i l l mak i n g a g oo d
recovery on this case. But unless we really know what t he
facts of the c ase are, if in fact, he suffered $25,000 in
wage loss then it comes down much more clear that he is
being the one that is making a sacrifice.

SENATOR LOUDEN: Yeah, But why should Blue Cross be the one
that when they' ve agreed to pay for his medical bills be
able to recover all of their medical bills at Joe's expense,
I guess , i s wh a t I ' m k i nd o f won d e r i n g ?

BOB MOODIE: Wel l , I d on ' t t h i nk t he y s hou l d and I d on ' t
th in k t ha t t h e way t h e d ec i s i o n i n t he Sup r e me Court i n
Dailey says that they should either. That under t hose
circumstances, Blue C ross can collect their money back if
the money that Joe c ollects from his se ttlement fully
compensates him fo r h is loss be cause the idea is, Joe
shouldn't be allowed to do a double recovery. He sh ouldn' t
collect full compensation from C lyde and h i s insurance
c ompany and then also be allowed to keep t h e benefit o f
$10,000 of medical payments. So if he 's been f ully
compensated he shouldn't be allowed to keep the whole thing
and that's when the complete subrogation to Blue Cross would
occur .

SENATOR LOUDEN: T ha n k y o u .

SENATOR REDFIELD: Are there other questions? You referred
to Joe Friendly. We actually don't know if he's friendly or
not. His name is Joe Goodguy...

BOB MOODIE: Okay.
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SENATOR REDFIELD: ...which means we don't even know i f he
is a good guy. It 's just his name is Goodguy (laughter).
But I do have one question about how the attorney fees work
here. Sometimes I understand attorneys would take a case on
contingency. Their fee would be hinged upon the settlement.

BOB MOODIE: Yes, ma' am.

SENATOR REDFIELD: How wou l d that be affected in the
subrogation of these funds? Wo uld, in fact, the attorney
lose part of that or wou l d th a t al l come out of Joe's
pocket ?

BOB MOODIE: Well, I don't think this bill addresses that
issue. I don 't think whether LB 545 is passed or rejected
is going to make a difference. There are a line o f case s
that the Su preme Court has handed down that dictate to us
under what. circumstances the subrogation carrier, whether
it's a health insurance subrogation or a auto liability med
pay coverage subrogation, under what types of circumstances
the subrogation holder should contribute to the attorney's
fee. It does not. appear to me that L B 545 is att empting
that, to ch ange that. So I don't see this as a bill which
is affecting the attorneys' fees issues.

SENATOR REDFIELD: (Ex h i b i t 5 ) Al l r i gh t . Th ank yo u . Tha nk
you. Are there any other testifiers? A nd , Senator Mines,
you did not want to close. I would read into the record one
other l etter from the Nebraska Association of C ounty
Officials in support of LB 545 and that closes the hearing
o n LB 5 4 5 .

L B 5 89

SENATOR MINES: Thank you, Senator Redfield. I' ll take t.he
c hai r b a c k . I t ' s bee n a wh i l e (l au gh ) . Ni c e j o b . I wi l l
now open the p ublic hearing on L B 589 and this wall be
introduced by S enator Beu tler fr om the Legislative
Performance Audit Committee. Senator Beutler, welcome.

S ENATOR BEU T L E R : (Exhib i t s I , 2 ) Mr . Ch ai r m a n , go od
a f t e r n o o n .

SENATOR MINES: Good afternoon.
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SENATOR BEUTLER: Soun d s like you have some easy topics
today .

SENATOR NINES: We ' re screaming right along, aren't we
( laugh)?

SENATOR BEUTLER: Mr. Ch airman, members of the committee,
last year the performance audit unit o f yo u r Le gislature
completed an au dit o ver a t the Health and Human Services
programs trying to determine, in a gene ral se nse, in a
broader sense at the beginning, whether they were maximizing
their resources by minimizing improper health care payments
and collecting back on overpayments. And, in short, working
the billing processes properly to see that we' ve reccvered
as much money as we could to replenish the Medicaid program
to the extent possible. The performance audit, one of the
focuses of that review was the Medicaid collection program.
That is, to what extent was the Medicaid program collecting
from pr' vate insurance companies or recovering from private
insurance companies in the case where Medicaid recipients
were covered by private insurance. The performance audit,
in reviewing the program over at Health and Human Services
revealed a n u mber of deficiencies related to staf fing and
organizational structure and recordkeeping. But the staff,
i t s e l f , at t he h ea l t h dep ar t m en t a l so i d e nt i f i ed ano t h e r
cause of inefficiency from their perspective, and that w as
the difficulty that they perceived in collecting appropriate
reimbursements from priv ate in surance c ompanies. The
program staff indicated that some, but not all by any means,
p rivate insurance companies made it difficult for them t o
determine whether one of their recipients also had private
insurance coverage, They de scribed a noncooperative
attitude on t he part of, again, some but not all insurance
companies. As indicated by one of the pe rformance audit
staff members that this is a problem at all is a cause for
serious concern considering that several hundred thousand
dol l a r s ann ua l l y , may be ev e n m i l l i on s of d o l l ar s a nnu a l l y ,
are at issue here. Not only does the state lose money when
an insurance company successfully avoids its obligation to
pay for services, but also an inordinate amount of time is
expended by the Me dicaid reimbursement staff, the state
staff, attempting to attain the necessary information upon
which t o m ak e b i l l i ng de c i s i on s . To so l ve t h i s p r ob l e m , t h e
Health and Hu man Services Syst.em, itself, suggested to the
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committee LB 589. The bas i c pu rpose o f t he bi l l is
capsulized in s ection 3 on page 3 and applies in similar
fashion to the other parts of the system and other parts of
the bill. But in sec tion 3 it says upon request of the
Department of Health and Human Services or the Department of
Health and Human Services Finance and Support a licensed
insurer shall provide heal .h information to the requesting
d epartment wi t ho ut an i nd i v i dua l ' s au t h or i zat i on f o r
p urposes o f de t e r mi n i n g an i nd i v i d ual ' s el i g i b i l i t y f o r
state program benefits. Such information shall be provided
within 30 days after the date of request unless good cause
is shown. And then it empowers the director of insurance to
impose and collect a civil penalty of not less than $1,000 ,
no m or e t ha n $10,000 for failure to comply with a request
under this subsection. It goes on a nd re quires the
coordination of benefits in the same fashion in cooperation,
similar cooperation with respect to the coordination of
b enefits. And, again, allows for a civil penalty in th e
event that. that cooperation is not forthcoming. What they
mean by coordinat.ing benefits, I passed out to you a section
of federal law that describes some of the requirements for
state plans for medical assistance. And this particular
section describes what a state plan must do and the idea of
coordinating benefits is b ased on this document and the
obligation of th e insurance companies to coo perate i n
f u l f i l l i ng t he f ed er a l r e qu i r e ment s a s i l l ust r at ed i n t h i s
particular document, as described i n that parti cular
document. I also pas sed out to you, just in case you' re
interested, the overall findings and recommendations of the
performance audit c ommittee on that audit and you can see
that t h i s i t em w a s o n e of t he i t ems t h at was i d en t i f i ed i n
t ha t aud i t . F i nal l y I wou l d j us t po i nt o ut t o you , and t he
department w i ' l t es t i f y ne xt an d d e s c ri b e a nd be ab l e t o
answer for y ou , I think, any questions you may have about
t he d e t a i l s of t he b i l l . Bu t I a l so j us t want ed t o po i nt
out finally the fiscal note on the bill. Health and Human
Services and the governor's budget this year predicted that
if we can ge t this s ystem straightened out and get this
particular provision in place, that we ought to be a ble to
collect $2,5 million in th e first y ear t hat this is in
e f f ec t a nd $5 mi l l i on t he seco n d y ea r , t h at be i ng $1 mi l l i on
o f Genera l F u nd s an d $ 2 m il l i o n o f Ge n e r a l Fu n ds . So I gu st
quote that to indicate to you that it's a good chunk of
money that we' re talking about here and we ought to try to
collect it as best we can, Thank you, Mr. Chairman.
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SENATOR MINES: Thank yo u, Se nator Beutler. Is there
question...anyone have a question for the senator? I hav e
one, Senator Beutler. And not understanding...this is far
from m y element of expertise. H ow ever, where you ha ve a
penalty, a civil penalty of not less than a $1,000 or more
than $10, 000. That seems like a lot or is in the nor mal
course of this type of infraction, is that normal?

SENATOR BEUTLER: Well, this provision, as I understand it,
was taken by the department from a similar provision that
t hey have in ot her parts of th eir law . But I also
understand they' ve been working with at le ast the Blue
Cross/Blue Shield representative who suggested that an
alternative penalty was more appropriate and would be j u st
a s e f f e ct i v e . And I be l i ev e t he d ep a r t men t i s g o i ng t o
recommend that change to you.

SENATOR MINFS: I see. Okay. Tha nk you, thanks for y o ur
testimony. May I se e a show of hands, those that wish to
testify in support of LB 589? I see one. A show o f ha nds
of those in opposition to LB 589? I see none. Those that
wish to testify in a neutral capacity? I see two. Very
good. Welcome. Spell your name for the record, please.

D ICK NELSON: (Exh i b i t s 3 and 4 ) Go od af t er no o n , S e n a t o r
Mines and members of the committee. My name is Dick Nelson,
N-e- l - s - o - n . I am th e d i r e ct o r o f t he D e p a r t ment o f Hea l t h
and Human Services Finance and Support. I might add,
Senator M i n e s , I t h i n k t h i s i s t he f i r s t t i me I ' v e ha d t he
pleasure of appearing before your committee...

SENATOR MINES: Well, wonderful, nice to have you here.

DICK N ELSON: (l aug h ) I do wan t t o t h ank t h e Leg i s l a t i ve
Performance Aud i t Co m mit t e e fo r i nt r odu ci n g t hi s b i l l on
behalf of th e Health and Hu man S ervices System and, of
course, I am here today to testify in sup port of LB 589.
Under federal law, Medicaid is designated as the payor of
last resort. That means with limited exceptions. If the re
is another source of payment for a person's medical care,
that payment should be tapped first before taxpayer-funded
Medicai d do l l a r s ar e pa i d ou t . Wh en a pe r so n i s Me d i ca i d
el gible they own few resources. There fore, it may be
surprising to you to learn that approximately 10 percent of
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Nebraska's Medicaid population carry private heal th
insurance policies either thr ough an employer, a
noncustodial parent, or occasionally purchased by the client
themselves. Medicaid has b een experiencing increasing
d i f f i cu l t y wi t h some h e a l t h i n su r e r s ob t a i n i n g i n f or m a t i o n
regarding whether a Medicaid eligible person is insured, the
terms of the policy, and the status of any pa yment under
t hat po l i c y . Some i n su r e - s ha v e t o l d M e d i c a i d t ha t t he y
bel i ev e t h e pr i v a c y p r o v i si o n s o f t h e f ede r a l HI P AA l a w , t h e
Health Insurance Portability and Accountability Act, either
prevent them from sharing information or at least don' t
require them to sh are t hat i nformation. Whatever t he
reason, the r esult i s in creased costs for the Medicaid
program, The federal patient confidentiality law, the HIPAA
law, provides at a subsection that I' ve cited here, 164.512
which describes the uses and disclosures for which consent
or authorization, or an opportunity to agree or ob ject is
not required. And tha t me ans the o pportunity for the
patient to agree or object, and under the s tandard there
are...it allows use a nd di sclosure for health oversight
activities. I'm not going to read this whole section of the
law to the committee, Senators. Suffice it to say that when
M edicaid is paying out state and federal dollars, we ar e
entitled to determine whether the patient is eligible under
our program and whether we should be paying or not. When
read together, HIPAA and the Medicaid, the federal law under
Medicaid, which Senator Beutler has shared with you cn the
payor-of-last-resort issue, clearly place an obligation on
insurers to c oordinate benefits with the Nebraska Medicaid
program. How ever, many of the state's insurers have
recognized that there are no consequences if they refuse to
coordinate benefits. This le gislation will close this
loophole and compel insurers to abide by the terms of their
policies and pay the coverage that was purchased, instead of
shifting the cost to state and federal taxpayers. There are
t wo t y p e s o f hea l t h i n sur a n c e po l i c i es p r ev al e nt i n
Nebraska. The first is health insurance purchased from a
risk-bearing or a licensed insurance company and under the
jurisdiction of t he Nebraska Department of Insurance. The
other t y p e o f po l i c y i s on e wh i c h i s f und e d b y a n emp l oy e r ,
but is only administered by an insurance company. T he
employer-funded/self-insured plans are governed by the
federal ERISA law and are not subject to the jurisdiction of
the Nebraska Department of Insurance. For those insurance
companies under the Department of I nsurance jurisdiction,
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this legislation proposes that the Department of Insurance
impose fines and other actions for failure to coordinate
benefits with tax-funded benefit programs. For ERISA
programs not u n d e r t he De p a r t m ent o f I n su r an ce j u r i sd i ct i o n ,
this legislation permits the Health and H uman Services
Finance and Support agency to impose penalties. I would say
at this point, Senators, if I may , a s Se nator Beutler
indicated, we have prepared an amendment, at the suggestion
of one of the insurance companies, which we wo uld o ffer
today. And I would just state just very briefly what this
does is move the p enalties for the licensed insurance
companies under, I believe it's called the Unfair Insurance
(Claims ) Se t t l em en t Pr ac t i ce s Ac t , an ex i s t i ng l aw
regulating insurance companies with existing penalties. And
I would of f e r t h at .

SENATOR MINES: Okay, want to hand that to our page, please?

DICK NELSON: There have also been questions about the need
for coverage information and coordination of benefits from
certain insurance plans such a s indemnity policies. An
example, for example, would be a cancer plan which would pay
a lump sum to a patient upon a cancer diagnosis. Nebraska
provides Medicaid coverage or eligibility to individuals who
are disabled with resources to be applied with the cost of
care. This is also referred to as " spenddown. " Ag ed o r
disabled persons whose medical expenses exceed their income
are allowed to spend down to...I'm sorry, their income and
their resources, are allowed to spend down and still qualify
f or M e d ic a i d . An i ndemn i t y po l i cy p a y ment w o u l d t r i gg e r
t hat s p e nddown e l i g i b i l i t y a nd comp u t a t i o n . Thoug h t he
client does have an o bligation to report this to us they
often do not. And notification from the insurance company
wil l pr ovi d e t i me l y , i mp o r t an t n ot i ce t o a l l ow cc r r ec t
e l i g i b i l i t y de t e r m in a t i o n s and ap p l i cat i on o f l u mp sum
payments to me dical services. We have not requested this
legislation and come to your committee as our first solution
to this problem. Last year we enlisted the as sistance of
t he D e p a r t m en t o f I n sur a n c e t o obt a i n v o l u nt a r y co m p l ia n c e .
After the Department of Insurance published a bulletin for
insurers, we began attaching copies of that bulletin to our
r equest s f o r co or d i na t i on o f ben ef i t s . I t h as had l i t t l e
effect. A copy of the bulletin i s att ached for your
information. There has been no appreciable improvement in
the cooperation Medicaid has received from insurers. Given
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the current climate of fiscal constraint, it is imperative
that the s tate p lug a l l le aks an d cl ose all loopholes
through which state dollars are being inappropriately bled.
This legislation does not shift costs to private carriers,
but instead compels them to ab ide b y t he te rms and
conditions of their purchased policies and federal law. I
t hank yo u f o r t he opp o r t u n i t y t o t est i f y and I wou l d b e
happy to respond to any questions you may have.

SENATOR MINES: Than k you, Dick. Do you have questions,
committee? Anyone want a question, no questions'? Se eing
none, t h a nks fo r y ou r t e st i mo n y. You di d a n i ce j o b .

DICK NELSON: Tha n k y ou .

SENATOR MINES: Anyon e e l se i n sup p o r t o f LB 58 9 ? See i n g
none, those in o pposition? And fin ally, I s ee no ne.
Mr. Ullstrom, you are a neutral guy. Please step forward.

GALEN ULLSTROM: I am a neutral guy.

SENATOR JENSEN: Did we get a copy of that amendment?

SENATOR MINES: I t ' s c omi ng .

SENATOR JENSEN: O h, t ha nk y ou .

SENATOR MINES: Yeah, the page is making copies.

GALEN ULLSTROM: Sena tor Mines, members of the committee,
for the record my name is Galen Ullstrom. That's G-a-1-e-n
U-1-1 - s - t - r - o - m. I am senior vice president of Mutual of
Omaha Insurance Company, again appearing today in a neutral
capacity. First of all, I want to say that we are in
support of the concepts proposed here. I, over the y ears,
h ave pa r t i c i p at e d i n so m e s t u d i e s o f Me d i ca i d . We kno w t h a t
we have a pro blem w ith M edicaid. We think that all
appropriate sources of re venue to Med icaid should be
exhausted so w e are in support of it and I think when...we
did meet with the Department of Health and Human Se rvices
just. over a ye a r a go on this issue, we were told at that
time that we were not one of the companies they were go ing
after. We honor req uests d irectly from Medicaid and we
recognize that Medicaid should be the payor-of-last-resort.
We should be the primary payor. So it's not an issue from
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that perspective. I did have some c oncerns with the
language of the green copy of the bill. Mr. Nelson, one of
the concerns I had was the penalty sections. I thin k I
would much more prefer to have these penalty sections go
pursuant to the U nfair (Insurance) Cl aims Settlement
Practice Act which already exists in Nebraska and I do
understand that that' s...I haven't seen the a mendment but
that's an amendment maybe being offered by Health and Human
Services. And so that goes a long way to alleviating my
concerns with regard to that. In the process side, there' s
also a little bit of a concern. On page 4, section 6, talks
about when there's a violation and it basically says that if
t he Department o f I nsu r a nce i s go i n g t o f i n e y ou t h ey send
you the fine and then you can request a hearing. I think
the normal practice of the Administrative Procedure Act that
they would send you a notice of a charge. You would have
t hen t h e oppo r t u ni t y t o go t o a hea r i ng be f o r e t h e y w o u l d
a ssess the penalty so they'd get facts on both sides. So I
guess I wo uld like to see the Administrative Procedure Act
followed here so if there is a case in controversy that both
parties be able to say whether they agree or disagree before
t here ' s a f i ne l ev i ed . And t hen w e w o u l d h a v e t h e r i gh t t o
go to a hearing to discuss the possibility of a fine so
those are just...those are technical issues again. We
thought and we were hopeful that based on our meeting a year
ago and based on t h e de partment sending out a bulletin
clarifying insurers' responsibilities that the n eed f or
legislation was not needed. W e felt that there currently
was l e g i s l a t i o n , a t l e as t f r om an i n sur e r ' s p er sp ec t i ve ,
a l lowin g c om p l ia nc e or pr ov i d i n g c o mpl i a n ce . And , ag ai n ,
I'm surprised that I don't know whether the department has
been contacted back again about companies that weren' t
complying. But we always felt that you ought to get the bad
guys and not necessarily don't need a st atute to en force
what most of the companies in Nebraska, or at least the ones
that I know, are already doing. So that was the concern and
if we' re going to have a statute, and we feel we need a
statute, then we'd like to see it. ..make sure that it ' s
drafted appropriately so it doesn't cause any undue harm.

SENATOR MINES: All right, Galen. Thank you.

GALEN ULLSTROM: T ha n k y o u .

S ENATOR M I N E S : Questions for Mr. Ullstrom? You have not
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seen the proposed amendment.

GALEN ULLSTROM: I have not seen the amendment.

SENATOR MINES: W e w i l l ma k e s u r e t h a t w e g e t you on e .

GALEN ULLSTROM: Okay, great. Thank you.

SENATOR MINES: Thank you very much. Anyone else wishing to
testify in a neutral capacity? Ted?

TED FRAIZER: Pl ea se .

SENATOR MINES: Nice to see you.

T ED FRAIZER: ( Exh i b i t s 5 and 6 ) I ' m Ted Fr a i ze r , a l awy e r
in Lincoln, a registered lobbyist for AFLAC. AFL A C is a
Nebraska domestic insurance company and has been pleased to
have its presence noted in Nebraska. I ndirectly, Dick was
making reference, I guess, to AFLAC because it is well known
as a cancer specialty company. We, of course, were aware of
the activities of Health and Human Services even before the
department issued its bulletin in January a yea r ago and
looked at it, recognized that what it was requesting. But
since we' re already complying as far as we knew, why, of
course, there was no response to the department bulletin. I
w ould l i k e t o h and ou t t o com mi t t e e members t h e f o r m w h i c h
AFLAC receives from HHS asking AFLAC to ack nowledge by a
deemer that named insurers have coverage. Relying on this
not i c e t o AFL AC , t h e y f o u n d n o ne e d t o re spo n d t o i t wh en
they can v erify that the coverage does exist and consider
t hat they' re fully compliant with the r equest of th e
department. Now if there's additional informaticn or
addi t i o n a l f ai l u r e cer t ai n l y by AF L AC, t h e y wou l d l i ke t o
have be t t e r acknowledgement o r more e xtens i v e
acknowledgement by HHS. There are the other t echnical
a spects t o t he b i l l wh i cn w e b e l i e v e c o u l d b e co o r d in a t e d a
little bit better 1f all of us, many of us, had seen this
b i l l pr i o r t o t he d ay t ha t i t was i nt r odu c e d. And as
Mr. Ullstrom has indicated, some parties were aware o f a
situation many m onths ago, but there had been no further
e f f o r t s t o dev el op a b i l l wh i ch wou l d sat i s f y a ny
def icienc es. Just for the information of the committee,
I ' l ' also hand out a section of the Nebraska statutes which
c 'ea l y p o i nt s ou t t he i >en r i g ht s o f t he dep ar t m en t w h e n
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there are...well, when a person signs up for M edicaid and
there are a cou ple o f other statutes in addition. Those
statutes really are noted right on this notice form that the
department sends out. It lists all the se ctions o f the
Nebraska code which apply to as signments, to liens, and
those are all recognized. N o w it does require a line of
communication, shall we ay, between HHS and an insurance
company to apply a lien for the lien to b e collectable,
shall we s ay. The ins urance industry prides itself, in
general, on the prompt payment of claims. Ce rtainly AFLAC
does and very often, I presume, that by the time that a
notice, even such as this rs received, why, the company has
received a claim and made a payment...

SENATOR MINES: I see.

TED F R A I Z ER: ...so if there's anything it's an after the
f act matter and there are o ther p rovisions in t he law s
pertaining to m edical assistance for HHS and one of its
entities to go back at somebody that may have double-dipped,
shall we say. I just received this...just been handed a
copy of this amendment dated today. I had a long discussion
with HHS yesterday and we visited about many issues and I'm
sure that there can be fur ther d iscussions, and w e' re
c ert a i n l y wi l l i ng i f t h e ch a i r m a n a n d t h e i n t r o du c e r ar e . . . I
won' t say i nc l i ne d b ut ( laugh) , wou l d s i t d own wi t h
representatives and see if we can work out a more workable
bill within all the se ctions of the insurance code which
pertain to prompt payment of the c laims, unfair trade
practices, and the diligence which the insurance industry
attempts t o ap p l y t o ha v e g o o d r e l at i o ns wi t h t h e pub l i c ,
certainly with s tate government and its several entities.
And maybe t h a t ' s wh e r e t h i s b i l l shou l d g o wi t hi n t h e nex t
few hours (laugh) not...and we' re not asking there to
be...well, we' re certainly not asking that it be sent o u t,
but not asking that it be killed either which is the reason
for coming before you in a neutral capacity.

S ENATOR MINES: Great. So AFLAC is open to d iscussions i f
Senator B e u t l e r and H H S .. .

TED FRAIZER: Su r e .

SENATOR MINES: everyone is amenable. Okay.
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TED FRAIZER: Ye s , y eah .

SENATOR MINES: Any questions for Ted? Seeing none, thanks
for your testimony.

T ED FRAIZER: Ye a h , t ha n k y o u v e r y m u c h .

SENATOR MINES: Anyone else wishing to testify in a neutral
capaci t y ? Se e i ng no n e , S e n a t o r B e u tl e r t o c l o se .

SENATOR BEUTLER: Just a couple of things, Mr. Chairman.
O ne, I was negligent in not indicating to you at t he very
beginn in g ba s i c al l y t wo t h i ng s . One , I mea n t t o t ha n k D i ck
Nelson for his great cooperation since he's come on bo ard
and I kn o w h e ' s t r y i ng t o m a k e t h i n g s w o r k r i g ht o v er t h er e
as far as their obligations are concerned in terms of this
reimbursement and billing process . And we ' r e t r y i n g t o be
helpfu l t o h i m w i t h t h i s l eg i sl at i on a n d wh a te v e r e l se i s
needed to be sure the taxpayer is getting all the money back
t hat they should get b a ck . Secondly, the way th e
performance audit process worked and then into the fall and
brushing up a gainst the s ession, it w ould b e a fair
criticism that the i nsurers did not h ave a n adequate
opportunity before it was filed to weigh in on this a little
bit more. And so I don't think Ted's suggestion is all that
b ad. I f you ' d g i ve us a we e k o r t wo t o si t dow n w i t h t he
insurers and be sure we picked up all t heir ideas, all
t he i r . . .

SENATOR MINES: That will be great.

SENATOR BEUTLER: . . . i d eas t h a t w o u l d b e . . . I ' d be g r a t e f u l
for that and I think we c ould offer you s omething that
probably is a consensus sort of piece of legislation.

SENATOR MINES: Soun ds like a good idea. I think Senator
J ensen has a q u e s t i o n .

SENATOR JENSEN: It would sound like you and Director Nelson
c ould get together with the i nsurance companies and ge t
their ducks in a row and proceed from this time forward.
( laughter )

SENATOR BEUTLER: Well, at lea s t o ne (laughter) AFLAC
(laught e r ) .
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SENATOR MI N ES : An y ot her questions or witty comments
from...Chris, before I close this hearing, t he wor k y ou do
with the performance audi t c om mi t t e e i s r e al l y und e r t he
radar. A lot of people don't see or appreci a t e wh at go es
on, W e appreciate what you' re doing and thanks for putting
thi s t og e t h e r a n d b r i ng i n g i t t o our at t en t i on . Thanks.

S ENATOR BEUTLER: We l l , thank you, appreciate that.

SENATOR MINES: With that, we will close public h earin g on
LB 589 a nd l et ' s ope n t he p ub l i c h ear i n g o n LB 6 5 2 a n d t a l k
about provisions for motor vehicle service contracts. And
t hi s w i l l be i nt r odu c e d b y S e n a t o r B e u tl er . Welcome again.

LB 6 52

SENATOR BEUTLER: ( Exhib i t s I , 2 , 3 , and 4 ) Mr . Cha i r m a n ,
t hi s i s a f o l l ow- u p o n s o me d i s c u s s i on s we actually had this
summer on the National Warranty situation and.

. .

SENATOR MINES: T h at's right.

SENATOR BEUTLER: ...I'm trying to remember which members of
t he commi t t e e w e r e i n on t ha t d i scu ss i on . Severa l w e r e, I
t h i n k .

SENATOR MINES: J oe l and Mi c k ( l aug h )

S ENATOR BEU'I'LER: Pa r don m e ?

S ENATOR M I NE S :
I ' m s orr v .

SENATOR BEUTLER: J u s t . .LeRoy.

SENATOR MINES: S e nator, I could take this graph ho me an d
study it for a week and I'm just not sure where I'd end up

Joel and Mick is sitting...LeRoy as well,

with i t .

SENATOR BEUTLER:
Mr. Chairman, is
o rersimpl i f y; t
a pproaches h e r e .

You know, the real challenge for me today,
to try to simplify this ma tter bu t not
for yo u a n d t r y t o i l l us t r at e t he d i f f er e nt
The central question before you is whether
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w e need to change the structure of the la w , r egula t i n g
automobile service contracts in order to better protect
consumers. I n l i g h t o f Nat i o na l Wa r r a n t y ' s co l l ap s e i n the
s ummer o f 2003 , ev er yo n e agrees that some changes to the
structure of the law are needed and I want t o em p ha s i z e
that, that this is a situation where everybody agrees some
c hanges ar e n e c e s s a r y . We do n ' t agr ee y et anywa y al though
we' re working hard on it on what the correct approach should
be. There are currently three main lines of thought on the
direction of change. One idea is to return to the origin so
the automobile service contract law, a nd t hi s wo ul d
basrcally require that the c a r de aler be a party to the
contract. In other words, the obligor to t h e consumer.
This w a y t he d ea l e r w o u l d b e p r i m a r i l y r es p o n s i b l e t o t he
consumer. There wouldn't be any insurance. This is the way
it was handled at the beginning. Car dealer deals wi th
consumer. How ever, the car dealers, at this point in time,
do not want. to return to this system for tax re asons, and
possibly for other reasons, and no one involved in this
discussion is suggesting that start to change. And it would
be a dramatic change from what has occurred in t he l ast
15 years. So t hat's not the avenue that's being discussed.
What's being discussed are two other lines of thought. The
second line of thought suggests that the automobile service
contracts be treated more like a straight insurance contract
and be regulated like an insurance product. This i s t he
direction of the amended version of (LB) 652 whicn has been
passed out to you and which is the v ersion that w ill b e
discussed and pr esented to you by Mr . Tim Wag ner, the
d i r e c t o r of t he De p a r t men t o f I n su r a n c e . The t h i r d l i ne of
thought comes from indus try r epresentatives w ho a r e
agreeable to building a mor e res ponsible system . The
current structure involves a more or less elaborate system
of middle men between the consumer and the insurer, a system
that failed miserably in the case of Nati onal Warranty
leaving thousands of consumers without their money and with
no meaningful legal recourse. Le t me say, h ow e v e r, t ha t
Nebraska victims of this particular collapse were largely,
a l t hough no t en t i r e l y , ma d e w h o l e b y t h e au t o mob i l e d eale r s
of this state. Notwithstanding the fact that as a group
they were not technically liable on the service contra c t s .
Many o f t hem d i d , i n f act , may b e mos t of t hem d i d , i n f a ct ,
come forward and protect their own customers, t he co nsumers .
Let's talk a little bit about the s econd an d t h i r d aven ue s
of reform. I want to attempt to relate those ideas a l i t t l e
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closer to the current structure of the automobile service
contract relationships. And I want to do this in as simple
as form as possible and I hope I'm able to give you a basic
understanding. But t h e e ntire situation is extremely
complex and I think, though, that if I can just orien t you
to the basic question, that's really practically before you,
then Mr. Wagner and, in turn, those who would propose the
other alternative solution can both describe to you then in
more detail their suggestions. And before I start, I want
t o i n d i c a t e t h a t i n t h i s case we hav e had s ome o n g o i ng
discussions and we are, I t hink, moving c loser t o an
agreement on how to deal with the situation overall. But
let me go back right now and just try to use these charts a
little bit. Fi rst, take a look at this draft structure
chart of National Warranty. As you can see, it's extremely
complex and I don't think it's necessary to go into al l o f
these complexities of National Warranty to give you an idea
of the three basic groups that are involved. If you look at
this National Warranty, this was overall on t hi s bi g
rectangular chart, it was a risk retention group. And there
was the insurer, National Warranty Risk Retention Group, and
then it had these members, and then it had some other
ent i t i e s t h a t w e r e i n v o l v e d i n t yp e s o f ac t i v i t i es t ha t may
have related to m arketing, may have related to holding
reserves and a number of other functions. But, basically,
the business of dealing with automobile insurance contracts,
it can be by a risk retention group, but it can be by
another organization that doesn't involve a risk retention
group. So wha t we' re looking at is a solution to the
overall problem, not just in the context of a risk retention
group. But in this group you have basically the insurer and
then you have a group of people that are performing a number
of other functions; some of them marketing, some of them
serving as the obligor on the contracts with the consumers.
That is, the consumer wouldn't enter into a contract with
the dealer as you might expect, but would enter into a
contract with one of these administrative o rganizat i o n s .
And the reason that they like to do this is because there is
a tax advantage to the car dealers if they are not the
obligors on the contract. So these different units in
National Warranty can serve to show you how many of these
entities, other than the insurer, are i nv o l v e d i n an
organization and stand between the insurer and the consumer.
Okay? N ow, look at the simpler chart. This oversimplifies
and brings it down to the things I think we want t o t a l k
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about. Up at the top you have the insurer. And then under
the insurer you have, under the current structure, these
administrative obligors. These are the units that have the
functions that are described down below there on the chart.
They may actually market the automobile insurance contracts.
They may allocate contract payments between parties. They
may negotiate claims. I nstead of the claim adjuster being
with the insurance company it could be with one o f t hes e
organizations. The y c ould pay claims and, finally,they
could actually hold some of the reserves, some of the
premium money that is there for the payment of claims should
that ever be necessary. S o t he original impetus of the
Department of Insurance was to eliminate that category of
administrative obligors because they felt that overall it
made it an impossible situation to regulate, and t h a t t hey
could never really guarantee that the consumer would have a
modest degree of security. But what we' re trying to do is
to retain the function of the administrative obligor or at
least allow them to retain functions one, two, three, and
four on your list. O kay? The one that's problematic is
that fifth one, holding reserves. Wha t we' re working
towards is a solution whereby administrative obligors, under
the current framework, no longer hold reserves. These
administrator obligors under current law are no t i nsur er s
and are not regulated by the Department of Insurance,and
yet they have been holding a portion of the reserves that
are relied upon to pay claims in the event that there's a
problem with the insurance company and therein lies a large
part of the p roblem. The Department of Insurance can' t
identify because it can't control those administrative
obligors, cannot identify how much in reserves they have,
whether they' re adequate overall when added to the reserves
that the insurer keeps, the portion of the reserves that the
insurer keeps. T here's competition with regard to holding
reserves. And so the whole situation is problematic as long
as these administrative obligors are going to hold reserves.
What we would like to do, we' re trying to figure out a way
whereby they do not h old the reserves, that the insurer
holds all the reserves, that the insurer has c e r t a i n
obligations with regard to c apital and ratios, that the
insurer's records, overall, can be reviewed so t h at a
regulator can know whether the system taking as a whole is
safe or is not safe. A nd requiring...and a mechanism for
requiring that is to require first dollar coverage by the
insurer. That is, the insurer is obligated for t he w h o l e
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cl i i m and t he n c an l ook t o t he ad m i n ist r a t i ve ob l i g or , or
not l o ok t o t he adm in i s t r at i ve ob l i g o r bu t i s r espo n s i bl e
for the whole claim. So that's the basic system. I hope
that's given you some idea of what we' re working with here.
Yeep i n m i n d t h at t hes e a d m i n is t r a t i ve ob l i go r s i n an y one
system may be multiple in numbers and can do a whole number
o f f u n c t i o n s . Bu t t he ho l d i n g o f r e ser ve s i s t h e b i g
p roble m i t e m. I ' m s ur e t ha t I ' ve b ot h ove r s i m p li f i ed and
forgotten to tell you maybe one or more k ey things bu t ,
hopefu l l y , wi t h t hat s t a r t i n g p o i n t as you l i s t en t o
Mr. Wagner and as you listen to r epresentatives o f t he
industry, and we' re trying to listen to each other, we' re
working through this pretty handily lately. I hope you get
a very clear idea of what the problem is here and what we
need to a dd r e s s .

SENATOR MINES: Thank you, Senator Beutler.

SENATOR BEUTLER: Tha n k yo u .

SENATOR MINES: Are there questions for th e sena tor? I
might just make a comment that in looking at the chart that
shows the insurer administrative obligors and consumer , i t
felt restrictive at the admi nistrative level but you' ve
expla i ne d t h a t i t r ea l l y can b e m u lt i p l e en t i t i es and c an b e
fashioned in whatever way works for the i nsurer, but fo r
hold ing o f r e se r v e s .

S ENATOR BEUTLER: Um - h u m .

SENATOR MINES: Oka y. I'm on board. Thank you. Could I
see a show of hands, those that support the bill, please? I
see two hands. May I see a show of hands of those that will
t est i f y i n opp o s i t i o n? I se e on e, t w o, t h r e e , f ou r , f i v e .
And those t hat will testify in a neutral capacity. I see
none, Mr. Wagner, welcome.

TIM WAGNER: Thank you.

SENATOR MINES: Director Wagner I should say, I'm sorry.

T IM WAGNER: No. M y name is Tim Wagner, W-a-g-n-e-r. I'm
the Nebraska Director of In surance and I f irst want to
a cknowledge to you, Mr. Chairman and Senators t hat this
clearly is an issue that there are many sides to. I think,
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Senator Beutler, I really appreciate and a c k n owledge hi s
help and his presentation. I think he presented that more
f ormal l y a nd mo r e con ci se l y t ha n I c ould hav e i n my
r ambl i ng . 1 a l so ac know l e dg e t ha t t h er e i s opp o s i t i o n .
I t ' s e xc e l l e nt opp o s i t i on . T here ar e d i f f er e n t ph i l oso p h i e s
i nvo l ved h e r e i n t h i s and we ha ve t o be co gn i zan t t hat ,
however, we do need a system that will protect our citizens
because we have had not one failure, but historically there
have been a number of failures. T h e first and foremost
recently is the National Warranty situation. At f i r st we
thought, well, it's a command company, you know, what do you
expect? And the n w e got into it and well, it was a r i s k
retention group. W ell, that was a problem, but we have
analyzed and re-analyzed and the problem is much deeper.
And it's a systemic problem. T here have been failures in
the past, same systems, General Warranty, American Warranty,
Universal Dealer Services, are just some of them. The most
sophis t i ca t e d c o mpany i n comme rc i a l l i n es i n su r anc e , or
purported to be, is American International Group.
I nte r n a t i o n a l . . .A mer i c a n I n t er n a t i o n a l G r o u p j u st di sc l os e d ,
or it was reported, they lost approximately half a billion
dollars in the owner warranty business over the past several
years. And I believe that the model doesn't work because of
its flaws and band-aids won't fix that. It's going to take
some major change to create security. In fact, we ad opted
fairly close to what wa s the then model in 1990 and our
citizens would have been better off without it because what
we created was the administrative obligor so there was no
p lace i n t he e ve n t o f t he f ai l u r e o f t he i ns ur e r f o r t h ese
people to go. And I also would like to acknowledge that the
car dealers stepped up to the plate in Nebraska, in most
instances, and paid those claims. There were o nly a few
instances in Ne braska that I'm aware of where they didn' t
perfor m as i f i t we r e a deal e r wa r r an t y , I n my e st i mat i on ,
administrators of warranty service companies have been given
too much po wer. Now that doesn't mean that every one of
them is exercising that po wer or res traint. Their
relationship with the und erwriters is clear a nd it ' s
negotiated. But we have situations where they have set the
price or how much the reserve will be. They actually maybe
don' t...may hold the reserve o r t hey may hav e a t u r n key
operat.ion where the reserves are held by, we cal l t h e m POICs
which are p roduced-owned insurance companies. There i s no
regulation of these companies. They can invest in anything.
They can be day traders. There's no limit on how much c an



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Banking
February 8 , 2 00 5
Page 50

be ma r k e t e d a nd ye t we ' r e relying on those reserves to pay
t hese c l a i ms . So t ha t i s an i ssu e t h at I ' m con c e r ned a b o u t .
There's competition on t he amount of the r eserves a n d t he
fees that are charged to the dealer because the c ompet i t i on
in essence is related to the relationship b etween t h e
administrator and the selling dealer. To that the d ealer
adds a mar g i n f o r selling to the reserves to get the
u l t i m a t e co s t t o t he cu s t om er . And t here ' s be en eno u g h
money paid to ha ndle these claims but,unfortunately, for
some reason there have been just too many failures. Dealers
a re i n c e n te d t o t ake t he de a l t ha t ha s t. h e lowest r e se r ves
because it's the most profitable, but yet the dealers become
victims, as well as our citizens, when the thing collapses.
The department doesn't regulate the administrators for
solvency and we ha ve absolutely no idea what the reserves
a re . And w e h a v e n o wa y o f k no w i n g wha t t hey ' r e i n ves t ed
in. Once an insu rer gets into these deals and they are
deals, I mean , t here are v ery s ubstantial f i rm s and
excellent administrators. But there are, I guess , f o r wan t
o f a b et t e r wor d , a f ew h i g h b i n de r s out t he r e .
Unfortunately, National Warranty ran i nt o som e o f t he m .
But . . . a n d s o i t i sn ' t a un i v e r sa l , bu t we c an' t c r af t
regulat.ion in such a way that we can carve out the good
guys. We have to create a system. All insurance company
manaaers are not geniuses and there's even some that have a
great penchant for what they feel are risk-free fees. And
i t g e t s t he b e s t o f t h ei r j udg ment a n d t he y ' r e b a s ic a l l y l ed
down a pa t h , i f yo u wi l l . They en t er i n t o t h ese de a l s and
then when it hits the fan they can't get out. They t r y t o
underwrite, they try to write their way out and that just
exacerbates the problem. What we' re trying to do i s t ake
that money a way from the admi nistrator and p ut t ho se
reserves, those first dollar reserves on t hese war r a n t i es ,
with the i nsurance company so they' re subject to the
insurance company, therefore, can l o ok a t l o ss pay ou t
patterns, can test reserving, can do investing in accordance
with the in vestment code that we require. That ' s . . . by
put t i n g i t o n t h e i nc o m e s t a t e m e nt s a n d t he b al a nce she et s
of the insurers, the regulator can get some idea o f hc w t he
company is leveraged. The way this system worked and t he
way, i n t h e i n st a n c e o f Na t i on a l W a r r a n t y, an d I be l i eve i n
other c a s e s b ut no t a l l a ga i n , t he money f o r w h a t wo u l d be
the expected losses sat with the administrator or i n t hese
POICs. The insurance company just gets i ts fee, in this
case in t he ca s e of National Warranty that fee was about

LB 652



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Banking
F ebruary 8 , 2 0 0 5
Page 51

LB 652

$50. And they just simply guaranteed the r i sk . They
weren't looking. The y weren't studying. Th ey didn' t
understand what that risk was. We looked at the National
Warranty statements and I showed you in the summer hearing
what is called a statutory blank. It's about this big. We
have a rather sophisticated manner in which we monitor the
solvency of i nsurers, but when the premiums are not booked,
when the premiums that would have b een charged fo r t he
exposure the company had are down at the administrator level
the company looks pretty good because it doesn't look
leveraged at all. Its risk-based capital ratios would look
good. National Warranty, I believe, was an A- rated company
about six months after, before its demise and as we reviewed
the statements I even reviewed them in retrospect. And I
had no idea. You couldn't have told from that statement the
risk that this company had assumed and to me that is a major
problem. The amendments...this is an ongoing process. I t ' s
a very complex process. A nd what we.'re trying to do is
simplify it. We' re trying to say the administrators, they
can administrate, they can market, they can pay claims, but
certain functions have to rest with the insurance c o mpany.
The holding of reserves while not in the bill, t he pr i c i n g
of the product, and the investing of those r eserves . And
that...it's basically saying, we want to keep it simple. We
want to keep it within an existing regulatory framework that
we h a ve . We don ' t wan t have to establish a separate
regulatory framework to regulate warranty service contracts.
That's expensive to us, it's cumbersome and would take a lot
of ideas and a lot of time. One thing I would like t o s a y
that even though is a step and we' re one state, and I must
caution you on this point because we c ould h a v e ano t h e r
failure or two. And you may come back to me and say, well,
we enacted some protections. Why didn't that work? Why do
we have these unpaid claims of our Nebraska citizens? And I
want to say t hat the re serves in the process and it's a
complicated process, but even though we require reserves to
be h e l d o n our b us i n es s i n our state doesn't mean the
company will hold reserves in similar other states. There' s
only one other state that requires the holding of these
reserves. I mean that...that's true but the issue is when a
company goes insolvent we' re going to prorate with everybody
so there could be some damage. And we' re working to try to
see if we can create some system t o g i ve Neb r a s kans a
preference and some reserves are held under our statutes.
But those are the basic...that's really what we' re trying to
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do and I'd be more than happy to entertain a ny q u e s t . i ons .
I t ' s p r e t t y co mp l i c a t e d ( l a u g h ) .

SENATOR MINES: Thank you, Director Wagner. Committee, any
q uest i on s f o r t he d i r e ct o r ? Sena t o r La n gemeie r .

SENATOR LANGEMEIER: Director Wagner, if the repair business
in the automotive industry is kind of unpredictable and you
can't ac tuarial data determine that, how do we know any
r eserve l e v e l i s t r u l y en o u g! . o r i sn ' t en o u gh ? Wo u l d any
reserve...let me r e phrase that. Woul d any reserve have
helped National Warranty and their customers?

T IM WAGNER: W e l l , c er t a i n l y i t wou l d hav e , Senator . An d
you' re right that w hen y ou' re writing contracts that are
five years long, you know, five years out, seven year s ou t ,
new automobiles are co ming ou t and the re's no history
associated with the repair costs. A n d we may or may not
have a n i n f l at i ona r y en v i r o n ment . The r e i s n o ce r t a i nt y .
l t i s , at bes t , a r i sky b us i ne s s e v e n r e ga r d l e ss o f whe r e
the reserves are held. And I would...I think the record is
clear o n t hat as t he l and sc a pe i s l i t t er e d wi t h f a i l ur e s in
the ability to price the product. Initially, years ago, and
to g i v e y ou an ex a mple , t h e f or ei g n a u t omobi l e s h a d a much
higher...a better, much better lower l o st co st th an the
domestic produced cars in the United States. That I don' t
bel i ev e i s no l ong e r t r ue , b ut I have pe r so n a l l y attempted
to reserve this type of business in my career measuring year
of car, age of car, use of car, the terms, how long do you
go out , yo u k no w , h o w many m i l e s d o y ou a l l ow? I t i s a
difficult business and I...there is certainly a lot of risk
s imply i n h e r e n t . I t i s r i sky b ut it's better that the
insurer have a...rather than a $50 reserve on a fee, t o have
what might have been assumed to be, for instance, a S400 a
car reserve and have that available to pay those claims and
i dent i f y cha n g e s i n t he b us i ne s s s o t h e y c a n a d ju s t t he i r
reserve r a t e s ac c o r d i n g l y in future years or on future
b usiness .

SENATOR LANGFMEIER: Thank you very much.

TIM WAGNER: Yeah.

SFNATOR MINES: Tha nk you. Any other questions? T im, you
had ment i o ne d t h a t o nl y one ot h e r s t at e , o r t h e r e a r e t wo o r
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t hree states...is this a...would this be a mo del that i s
used in many states around the country, the one that you' re
talking about? Or is this unusual and m ight it present
p roblems fo r t h e i n du s t r y ?

TIM WAGNER: The one that we are proposing,...

SENATOR MINES: Right.

TIM WAGNER: ...we are pioneers and we can take some arrows.

SENATOR MINES; Okay.

TIM WAGNER: Okay . Ther e i s n o dou b t o f t h at . But b y t h e
same token, the model act that we have, or ve r y close to
have, hasn't served us well and the model act that may be
purported that's in 34 states didn't serve their citizens
well when i t came to National Warranty. I me an, so, you
know, somebody's got to take a stand and we' re trying to
take that stand and do the right thing for our citizens...

SENATOR MINES: Th a n k y o u.

T IM WAGNER: . . . an d t h at ' s . .

SENATOR MINES: Thank you, appreciate. Any other questions?
Thanks for your testimony.

TIM WAGNER: Thank you.

SENATOR MINES: Next testifier. Welcome.

MARGARFT BUCK. Tha n k you .

SENATOR MINES: Senator Aguilar is gone.

MARGARET BUCK: He ' s gon e?

SENATOR MINES; Is he not gone?

MARGARET BUCK : No, he 's in another committee but I'm not
here on his behalf today.

SENATOR MINES: Oh, really? Oh , welcome.
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MARGARET BUCK: I'm here as a consumer.

SENATOR MINES: W e l c o me . I ap ol og i ze .

MARGARET BUCK: Thank you. That's all right. I was going
to ad d re ss t h at .

SENATOR MINES: Al l r i g h t. .

MARGARET BUCK: Cha irman Mines and committee, my name is
Margaret Buck spelled M-a-r-g-a-r-e-t B-u-c-k. And you do
know me as Senator Aguilar's legislative aide b ut I ' m n ot
here as his employee but as a face on an issue. I'm here to
gi mme you a vi sua l . I ' d l i ke t o t ha n k S e na to r B e u t l e r f or
b ringing this issue up because I was burned not o n ce, b u t
twice in t his o ne. I consi der m yself a fairly savvy
consumer and I'm not afraid to make i nquiries or f i l e
c omplai n t s when I f ee l I ' ve b e e n w r o n g ed , b u t t ha t d i dn ' t
h elp i n t h i s i ss u e. I ' m k i n d o f a pos t e r c h i l d i n m o r e t h a n
one way here because one of the articles I read after th e
National Warranty articles came out said that single moms
were many of the consumers who bought these purchases. And
I think t.hat's probably typical because we might worry about
car repairs more than a guy would. And I'm a single mom,
s ingl e i nc o me f a m i l y , so I f el t goo d w h e n I ha d a co n t r act
that wo u l d t ak e ca r e o f some t h i n g l i k e t h a t and ac t u a l l y I
had one t h a t d i d wo r k on t h e f i r s t con t r a c t t h at I h ad . I t
replaced several fairly expensive computer chips in a car
that I had. When I traded that car in, I wanted a nother
contract because the first one had worked. And I cancelled
the first one on the car that was traded in, or at least I
thought I had, but I never got the reimbursement and I never
got the r eimbursement. Finally, about ten months later I
went to the car dealer where I had pu rchased the c ar
originally and they we re nice enough, they sat down and
wrote me out a check right then and then they went back and
argued with the ot her company about the reimbursement and
thank you, Anderson Ford for that. The auto service policy
o n my c urrent vehicle cost m e $1,415 . I p u r c has e d i t
t hrough a we bsite o f Wa rranty Gold, and it was les s
expensive that way s o I thought I was going to be saving
myself some money again. They even offered an interest-free
year and a h a l f l o ng p a yment p l a n t h a t I t oo k ad v a n t ag e o f ,
but I was som ewhat nervous about b uying i t o ve r t h e
I nte r n e t . And I ca l l ed a nd ask e d a l ot o f qu es t i on s an d
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k ind of de l ay e d m y dec i s i o n f o r a w h i l e b e f o r e I ac t u a l l y
purchased it. One of the selling points they helped calm my
nervousness on was that the administrator of the plan was
right here in Lincoln, Nebraska so that helped me feel a
l i t t l e b i t b et t er ab o u t i t . I recently went back and read
the contract and nowhere in that contract does it mention
anything about National Warranty, or any re i n s u rance group,
or any risk retention groups. It doesn't say anything about
any of that. That policy I never got to file a single claim
on, never got to use it at all, 1,400 bucks down t he d ra i n
because approximately eight months into it National Warranty
went under. So I called Warranty Gold right away looking
for assurance that they would be able to uphold m y po l i c y .
And they told me that they were already in negotiations with
a new risk retention group and my policy would simply be
transferred to that so I'd be okay. At t ha t p o i n t , I st i l l
had three months of payments to make on the policy. I f t h e y
had been truthful to me, of course, I would have done what
they expected and stopped those payments, but they w e r en ' t
truthful with me on t hat. Ev entually, I was e-mailed a
bankruptcy notice from the Texas courts and Warranty Gold so
my name is on some bankruptcy court list somewhere in Texas.
I don't hold any hope of ever recovering any of that, but at
least it's something compared to the other policy that I ' l l
tell you about. I also went back to the website where I
originally purchased it and even after the bankruptcy notice
they were still selling policies. And I was just floored by
that. The second policy that is involved here was on my
daughter's car. She was in college and working two jobs,
and Mom thought she'd be helpful and cosign for a c a r and
get her an ex t end ed warran ty be cause, g oodness knows, she
was terrible at taking care of cars. So we had a few minor
repairs in the year that she owned the car and the policy
did pay for a few of those minus the deductible, o f c o u r s e .
But when her situation changed about a year later and she
couldn't afford the car anymore, we sold the car. So I got
this little form to fax in my cancellation which I did and I
called to make sure the fax had come through okay and that
everything was going to be all right. And they ass u r e d m e
that they would accept my cancellation request so the policy
was cancelled, but they were not going to reimburse me for
the unused portion. They stopped paying claims was the word
she used and I s ai d , w ha t does that mean? And so the
process went on and I started making a long list of phone
calls and inquiries and what it amounted to was they owed me

LB 652
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830 bucks and I had no way to try to collect it. Eventually
c u11ed t h • Dep a r t men t o f I n sur a n c e a nd t h e y w er e a s

clueless as I was, at that point, about it and sai d that
they had n o authority over w hat was going on there. I
t a l ked t o a n a t t or n e y b u t t he at t o r n e y f e e s w o u l d h a v e been
exorbitant compared to the lousy 830 bucks so I just let it
go, As far as the intricacies of all the things that
Senator Beutler and Tim Wagner have told you about, I won ' t
c lai m t o un d e r s t a n d a n y o f t ha t be ca u s e I don ' t . Al l I know
is that someone is getting out of their obligations and i t
cost me $2,400, not happy about that. In closing, I'd just
like to ask you to do whatever you can to prevent that from
happening again. And if the Department of Insurance thinks
their amendment will do that or greatly lessen the chance of
that happening again, I'd ask you to support that. O ne o f
the articles I read , o h, I w ent over that. Sorry. I
thought this was just insane because I never once t hought
that this was not somehow regulated. There wasn't somebody
who had authority over it and I was, again, trying to be a
good mom and trying to be a savvy consumer but none of those
p layed ou t . So I t h ank you f o r you r at t e nt i on a n d f o r
letting me put a local face to the situation.

SENATOR MINES: Thank you, Margaret. Committee, do you have
ugly questions for Margaret? I'm sorry you had t o te stify
t oday b u t . . .

MAR<.;ABET BUCK: So am I ( l aug h ) .

BENAT'F MINEs: ...but thank you for coming in.

MARGARET BUCK: You' re welcome.

SENATOR M INFS : Thank you , app reciate y ou r tes timony.
Anyone else in support of the bill? Opponents, those in
o pposi t i o n , p l ea s e c o me f o r w a r d . We l co me .

TIM MEENAN: (Exhib i t . s 5 a n d 6 ) Tha n k y o u, M r . Cha i r m an . My
name is Tim Meenan, T-i-m M-e-e-n-a-n. We want.ed to make it
easy for you so you have a Tim proponent and a Tim opponent
so it's e asier t o dir ect q u estions. I ' m h ere t.o d a y
representing the Service Contract Industry Council which is
the national trade association representing service c ont r a c t
providers. Inclu des i n surers, includes retailers, it
includes administrators, and ot hers t hat are involved in
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this business. Our clients include companies like General
M otors Ac c e p t ance C o r p , F o r d , S e a r s , a nd a number o f o t h e r
major insurers like Aon, AIG, and other providers of service
contracts. I will fi rst say that National Warranty,
Warranty Gold, or any of the bad names you' ve heard today so
far, none of them were members of our trade association,
thankfully. We have worked over the past 15 years that I' ve
been the general counsel for this association to work not
only with the NAIC, but with regulators and legislatures
across the country to try to bring some fair and b a l a nced
regulation to this industry. This is a product that started
out with no regulation many, many years ago because it, in a
way, emanates from two different theories of law. One is,
is it a warranty which, of course, you can provide w ith a
product and the warranties typically don't receive much
regulation and are authorized under federal law or i s i t
insurance? And, quite frankly, it has elements of both and
I think that is why the NAIC in the early nineties, quite
frankly, several years after Nebraska adopted its act, I
believe, developed a model act. I will tell you t hat t he
current law in Nebraska contains a couple of pieces of the
NAIC model act, but does not contain substantially the
authority that that model act contains. We as an industry
have taken that model act, in fact, thought of ways t o a d d
some enhancements to it and have spent ten years since it
was adopted by the NAIC going around and working with
commissioners and legislators to try to get this law
adopted. While there are about 35 states that have laws and
I include Nebraska in that regulating motor vehicle service
contracts, about half of those laws were probably in
existence before the NAIC model but we' ve gotten close to
half of that number, a little less than half of that number,
to go ahead and adopt it. States like New York, Illinois,
and other states, Alabama, there have been a lot o f s t a t e s
that have adopted some version of the model act with these
enhancements I'm talking about. We' re here today t o t e l l
you that, clearly, there has been a bad actor that acted
incompetently or worse in Nebraska and elsewhere. I t i s a
fluke of federal law that they could do that. W e all k n o w
that they were a Cayman Island risk retention group that the
federal law prevented insurance regulators from taking
control of, and we' re asking you to look at what are the
chances of that happening again and t ai l o r your r esp o nse
accordingly. We ' re not here to ask you to do nothing. We
do think and, quite frankly, we welcome as a n i n d u s t r y
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regulation. An NWIG is bad for all of us and I can tell you
that, for example, the consumer that spoke earlier, had the
NAIC model act been in effect here; it requires cancellation
provisions, it requires you to promptly return them and you
can fine the administrator, the insurer, whoever is
obligated on the contract, if they don't step up . So
there's those kind of provisions to all of them. It is a
complex area and I will tell you t hat the c hart that
describes NWIG is in n o way r epresentative of how this
industry works everywhere else and that is a complex chart.
I will say that Senator Beutler's chart that he handed out
is much more representative of how the industry operates.
To a large extent, these administrators, that he calls them
administrative obligors, that serve as o bligors in the
middle, many of them are owned by insurers like AIG or Aon
or the car manufacturers. Some of those are independent.
The insurance companies that stand behind them, they are on
the hook for all claims. And if they' re not charging enough
then they' ve made a mistake. AIG was r eferenced by
Commissioner Wagner, made a mistake and guess what? They
paid $500 million in claims for not pricing it right. The
entire insurance industry mispriced asbestos claims and my
role as general counsel for the Florida Guarantee Fund, you
know, we' re still dealing with some of those and there are
a lot of insurers still around paying those claims. T he
system works, is what I guess I would say, to a large
extent. What we would suggest today is is that you don' t
create a system that is unique to Nebraska and make it
difficult for companies that operate in the other 49 states
to have to change their business model to operate here. We
would like to leave you with several ideas of enhancements
to your law that we think will make it tougher for a thinly
capitalized insurer to come in here and do harm to your
consumers. And we' ve got several different options there.
I will say that we appreciate...Commissioner Wagner has been
working with us and we' ve committed to work in the coming
weeks to try to find some common ground. We haven't reached
that common ground yet but here's what we have. First and
foremost, we have taken the current law to address this bill
specifically and come up with a streamlined approach which
preserves your current law and adds two very important
concepts that if I was to say you had to do something fast
and quick, this would make your law a lot better. The first
concept on page I there, basically creates some solvency
standards for the contractual liability insurers. You call
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them service contract reimbursement insurers here in
Nebraska. I' ve been told that in Nebraska I guess it takes
approximately a million dollars to start a property and
casualty insurer. Every st ate has a different number.
Florida, it's five. Michigan, it's seven, And there are
states that are lower than Nebraska. What our view is is
that if you want to be in this business and stand behind
service contracts, we would like to see insurers that have
more surplus. Our numbers are, give the industry a l ittle
f lex i b i l i t y . Ei t her hav e $15 million in surplus to even
issue a service contract reimbursement policy or to add some
flexibility. And, quite frankly, we worked this out before
the California Legislature last year because there are
different companies with different models. The se cond
option w o u l d be have $10 million, but maintain a writing
ratio of a dollar for every three dollars in premium that
you take in. So those are the two options that's in effect
in California. We' ve actually got this wording pending in a
New Jersey legislation contained within an NAIC type model
right now that I t hink is going to work its way through.
We' ve got it pending next door in Oklahoma in their existing
law. We' re making some changes and want to add this in. So
it's an example of us trying to make it tougher and we think
that's a good topic. The second concept in this amendment,
that I think is paramount, is what we call in the business a
cut-through and what this does is is it puts a requirement
on both the issuer of the service contract and their insurer
and it works like this. If that obligor of that service
contract and, quite frankly, there's a hundred programs;
there's probably a hundred nuances. There are some dealer
obligors. There are administrator obligors. There are
administrators that are associated with the companies.
Whoever that obligor is, they have to say in their contract
with the customer, if we don't make good on your claim
within 60 days, you have a di rect right to go to the
insurer. Here's who the insurer is and you can file that
claim. It pla ces the same responsibility to be placed in
the service contract reimbursement policy that is issued by
the insurance company to the obligor to say that, they have
to open up their phone lines and their doors to take those
if, for any reason, that claim is not satisfied. So it
establishes this direct contract privity approach and it is
contained in the overall model but we thought, of all the
things that we could quickly offer to provide some extra
safeguards, these would be, two. T he second idea is what
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you' ve heard mentioned several times. This is an industry
model act which, as I said, i s ba sically t he s e r v i ce
contract, the NAIC s ervice contract act wit h some
e nhancements . And yo u have heard the department is not
e mbracing t h i s app r o a c h r i g ht n o w. I wo ul d t e l l y ou that
your current law in the model act that's being passed out to
you are two t otally diff rent things. Your current law
doesn't maintain a lot of the issues in the model act. The
most notable is, it regulates, and requires registration and
regulation of the administrators. W e welcome that, we' re
f ine w i t h t ha t . The f ac t i s i s t ha t si n ce i ns u r a n c e
companies are so intertwined with this business, insurance
c ompanies a r e f ami l i a r wi t h an d u sed t o a nd e mb r a c e
regulation. And it will keep out some bad actors. I f t h e re
are weaknesses in that law in light of it being drafted back
in the nineties, we have pledged and listened to some of the
things that Commissioner Wagner has suggested. And we' re
going to try to insert some things that aren't in any other
states to give him more transparency so that he can find out
where the reserves are, what the reserves are, keep the bad
actor out, prevent someone who was with an insolvent company
before from starting a new company and coming ba ck i n .
Those are al l good concepts that we think are good for the
industry and will be good for Nebraskans. The re's another
concept that's not anywhere here, but it sort of came up in
the last couple of days in talking with the senator and his
staff, and the c ommissioner. In fac t, it came up on
Saturday. Senator Beutler likes to have you meet with h i m
on Satu r day an d we ' r e w i l l i ng t o d o wh a t i t t a kes , ev e n c o me
f rom T a l l ah a s s ee , Fl o r i da , up t o snow- f i l l ed N e b r a sk a a s
much as we need to, but this is the concept. The federal
risk retention act s ays t hat if the state where ther i sk
retention group is formed and, a s I s a i d , t he C a yman I sl an d
thing is a fluke. They only let so many through the gate
back in 1986. I t h ink there were two left t hat met t he
offshore requirement. One is now gone. The other is not in
this business. So the rest of the risk retention groups
have a state regulator that the commissioner works with a t
the NAIC that could be in this business. Some of t ho s e ar e ,
quite frankly, members of our association as well. If that
state is not doing their job, examining that company, the
federal act allows a commissioner to go in and do an exam of
that company. Many states, a number of states, have adopted
a state corresponding provision to grant that authority to
t hei r c o mmiss i o n e r . An d we ha v e n o t . f o und w here Neb r a s k a
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has done that and I think the Nebraska law would be stronger
if in its l aws d ealing with registering risk retention
groups because they have to at least register and make their
p resence known, follow a number of the laws here. Giving
that authority to y our c ommissioner, I think, could have
made a d i f f e r e n c e i n t ha t p as t d ebac l e and wi l l ma ke a
d i f f e r e nc e i n t he f u t u r e a s w e l l . I can a l so t el l you t h at
a bunch o f r i sk r e t en t i o n g r ou p s ar e n ot g o i ng t o be ab l e t o
write in this state if you adopt the 15, 10 million dollar
surplus requirements and that's simply a fact. The way they
o perat e and many o f t h em , n ot a l l o f t he m, t he w a y m any o f
them operate is they form shop for the cheapest state. You
k now, so i t ' s no co i nc i de nc e t h a t w h e n y o u l o o k a t t he l i st
of states where a lot of them seem to be domiciled they end
up in the same couple of states and that's the state where
it takes the least amount of money t o fo rm an insurance
company. So you go th ere, form an insurance company,
pronounce yourself an RRG, pounce on the other 49 states and
t here you ar e . Th i s ap p ro a c h wi l l su r v i v e f e de r al
challenge, you know, sadly the law on this has been set in
f edera l c o u r t b y N WI G ( l a u gh ) . I n f ac t , i n a p r et t y b i g
case in Oregon where Oregon tried to keep risk retention
groups out there was a federal judge that construed the law
a nd sa id , l oo k , t he f ed e r a l l aw d o e s n ' t l et y ou d i scr i m i n a t e
and say R RGs can' t. come in; admitted insurers can. And I
t h ink y o u a l l p r o ba b l y k n o w t h a t . Bu t wh a t i t d i d say i s i s
that you can certainly put restrictions on a l i ne o f
business as long as they apply to everybody. So the idea of
t he 1 5 a nd t he 10 mi l l i o n , w e' r e s a y i n g t h at t h e ad m i t t ed
carr i e r s wi l l do i t . We ' l l s t ep up t o t he p l at e and t h en
they' ll have to as well . A nd I d o t h i nk y ou scr e e n o u t
start-ups and people that don't have significant capital on
a significant investment in this business so that's another
good concept that we want to talk about. Y o u can, Senator
Langemeier, if I may, you can project as well as an actuary
can project anything, and actuaries for AFLAC and oth ers,
t r y t o t e l l u s h ow o f t e n w e ' l l ge t s i ck , wh e n w e ' l l g et s i ck
based upon your age and your cigarette use. S o i t's at
l east a s p r ed i c t . able t o l o ok at mi l l i on s and hun d r e d s and
h undreds o f mi l l i on s o f do l l a r s o f c l a i m s y o u c a n p ro j e c t
actuar i a l sc i en c e . The com miss i o ne r i s r i gh t . Ne w c ar s
c ome in , new plasma s creens come in, a nd th ere are
adjustments and you have to be on top of it. But it 's an
actuarial science just like any other line of insurance.
And I don't know what was going on at NWIG but, o bviously,
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they forgot to talk to an actuary and that's a problem. And
the companies I deal with, they' re very conscious of price
and they know where the reserves are and they have contracts
locking in those reserves and making sure that they' re only
spent to pay claims. These are the major topics. We' re for
b alance r egu l at i on . We wo u l d l i ke t o wo r k wi t h you t o f i x
something up here that would work for your state. W e have
service contracts being provided by good companies that have
paid every claim for years and are going to pay every claim
for years to come. And we' re asking not to take an approach
t hat i s so d i f f e r e n t t ha t i t wi l l mak e i t t oug h e r t o co m e i n
here and do it. And I think that ends my testimony and w e
t hank you very much for t h e opportunity to appear here
today .

SENATOR MINES: Al l r i gh t , Ti m, Thank you , Questions for
Tim? Tim, under your model contract, where are you at on
the obligors holding any re serves? I m e an , i s t hat
something...I obviously haven't seen this yet but?

TIM MEENAN: Sure. We like to have that flexibility. I can
t el l you t hat wh e n o n e o f m y c l i e nt s , one o f t he m e mbersof
the trade association deals with a division, a n a t i on w i d e ,
and they use an independent administrator which is the best
example because I think we all recogniz e t hat wh en Fo r d
Motor Credit owns their own warranty company, in a way, they
do control their own reserves even though they may be in a
d i f f e r e n t c o mpany .

SENATOR MINES : Su r e .

T IM MEENAN: But i n t hi s case, this is a big na tional
provider, probably one o f t h e t op five or six companies
underwriting this, they have extremely strict requirements
as t o wher e t hos e r eser v es can be . The r e ' s audi t
requirements. They come in and check audit manually, they
c an' t r em ov e t hos e , so companies that do it right...

SENATOR MINES; But how, if I might interrupt. How might
the department...Nebraska Department of Insurance understand
where t h ose re s e r v e s a r e?

TIM MEENAN: Okay. H e re's our idea. If you r equ i r e t ho se
admini s t r a t o r s t o r eg i s t er and , i n f ac t , o ne of t h e p l a c e s
we' re g o i n g t o be e f u p t h i s report, I mean this proposed
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b all , we don ' t . m i n d g i v i n g f i nan c i a l r ep o r t s . Th at ' s wha t
these c o mpanies do in a lot of states. Make the
administrators file financial reports. The model act itself
actually gives companies that want to pr ovide service
contracts three options and the NAIC developed these three
options to have solvency. One is insurance from an admitted
authorized insurer. The second is establish your o wn s e l f
reserves and, quite frankly, 98 percent, probably or more,
use th e f i r st o pt i o n . The r e ' s ve ry f ew se l f - r es e r v i n g , b ut
I will tell you I know of car dealers. I have one t h a t ' s a
client in Florida who has their own program and why d o we
want to fo rce that guy who understands how to fix cars, he
knows when they break down. He's got his own repair shop.
The N A I C had t e st i m o n y o n a l l owi n g t h e sm a ll e r en t i t i es t o
businesses to have their own self-insurance option. The
third option is a nd it set s t he reserves, by the way,
40 percent of unearned premium has to stay on account and if
it's not there you can be run out of the state. And then
third is, there's an exemption for companies that are worth
$ 100 mi l l i o n . And I know, f o r ex a m p l e , S e a r s i s a c omp an y
that uses that o n th e brown and white goods side and the
consumer goods warranty side, Th ey' re presumed to b e b i g
enough to be able to pay their claims. But we want to have
transparency and let the financial information go to the
r egul a t o r s .

SENATOR MI NES : Th ank y ou . Any other questions? G reat
testimony. Thank you.

TIM MEENAN: Thank you, sir.

SENATOR MINES: That is our first opponent. Opponent number
two. Mr. Todd, nice to have you here.

LOY TODD: Thank you. Senator Mi nes, m embers of the
committee, my name is Loy Todd. That's L-o-y T-o-d-d. I ' m
the president and legal counsel for the Nebraska New Car and
Truck Dea l e r s A s s o c i a t i o n , t e st i f y i ng i n opp o s i t i on t o t h i s
legislation. First I do want to say this,that nobody felt
worse about, you know, National Warranty than my dealers who
were a lso victimized. And just to give you a very brie f
description of what that felt like for those dealers who did
step up to the pla te, there we re at least a couple of
dealers here in Lincoln, fewer than a dozen statewi de , who
were i n v o l v e d w i t h t h i s i n any wa y . And t he y w e r e r e l y i ng a
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l i t t l e b i t on o ne se ct i on of Nebraska state law that' s
already in place that says, no service cont r ac t c a n b e so l d
in thxs state unless it's insured by an admitted insurance
carrier. Simply t hat . And so then this was an insured
p roduct . Now, un f o r t u n a t e l y , t h ey d i dn ' t r ea l i ze t hey we r e
dealing with a Hawaii corporation being regulated as a r i sk
retention group out of the Cayman Islands and t hat it wa s
tot a l l y un t o uc h a b l e . Bu t t hey wer e v i c t i mi zed , t oo . And
these dealers actually had monies t he y wer e ho l d i ng i n
r eserve . I h ad o ne de al e r w h o h a d $ 9 0 , 0 0 0 . I had an o t h e r
dealer wh o h a d $ 1 2 0 , 0 0 0 , SI 3 0 , 0 0 0 . We find out N ational
W arrant y ha s gon e do w n . They are s omewhat r e l a x ed a nyhow
because they...and I talked to them And they called me and
said , w e l l , I ' m go i ng t o be ok ay beca u s e I ' v e got this
$90,000 or I ' ve got t his $120,000 in reserves that we' re
holding because we take care of a lot of stuff. G uess what ?
These folks swept the accounts. When t hey c he c ke d t he i r
balances t h ey we r e ze r o . Now, whe n y ou g et c i t i ze n
testimony that comes in here and starts talking about t h em
b eing v i c t i mi z e d a n d , y ou kn o w , no one was more relieved in
this room when Ms. Buck was testifying and I found out when
she bought the policy from a car dealer, he wrote a check .
When she bought them on-line she ended up holding t he bag .
Now, the fact is I hate to think that what's going to happen
a s a r e s u l t o f t h i s l e gi sl a t i on w o u l d b e t h at t he o n l y p l a ce
to bu y t he se t h i ng s i s on - l i ne f r o m a n a n o n ymous s ource o r
from a postcard that you get in the mail, from s ome s o u r c e
that we k now aren't even connected with the companies that
they' re purporting to do business with. We need t o be i n
this business. Consumers want it. You don't want to trade
in your $40,000 car or 40,000 mile car and find out i t h as
almost no resale value because we can't offer an ex t e nded
service contract for the next purchaser. T here' s a c omf o r t
level there t hat makes sense. You know, our a s s o c i at i on
endorses a service contract company, CNA Insurance marketed
through CSO, Ce ntral S tates Omaha, never failed to pay a
c la i m e v e r . And we wan t t o co nt i n ue to op er a t e b ut
t he . . . a n d I t h i nk t o q uo t e . . . I won ' t quo t e t hem . But i t ' s a
very, very d raconian method to going at this to say we are
going to simply eliminate the warranty service pr oviders.
That ' s how the industry works. And to come out and try to
do this on our own, is Nebraska being the new experiment?
We' re n ot big enough to get away with that. You know, the
market will not move to us. We just simply aren't that big,
There will be a vacuum here, but it will not be met by t he
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large insurance companies suddenly getting into the service
contract business. They' re in the business of reinsuring or
insuring risk measured by the dollars in, the dollars out,
the actuarial approach. T h e wa rranty c ompanies ar e t h e
bui l d i n g bl o ck i n t h i s who l e i n dus t r y a n d t h e y ex i s t t o ,
because they know transmissions and electrical systems an d
all those kinds of things and handle that. And whether they
hold the money or whether t.he insurance company holds the
money, we don't see that that's a real big d i f f e r e nce as
long as we are providing a system for the state to regulate
t hat , i f t hey ' r e w i l l i ng t o do i t . I d on ' t kn ow h o w we ge t
past an impasse if the state is unwilling to regulate these
p eople. Other states do it. I th ink that's why we hav e
r egula t o r s . We ' r e wi l l i n g to come fo rward and s ay , h e r e
they are, make them register, make t hem f i l e f i n anc i a l s ,
make them jump through the hoops, and we can also make the
risk retention groups and all the other people d o i t . I
wil l say t h i s . I n o ur d i scu ss i o n s I a sk t he q ue st i o n , w o u ld
the $ 15 mi l l i on and t h e $1 0 m il l i on a n d t hr e e t o o ne r at i o
had stopped National Warranty from operating in Ne braska,
and the a nswer was yes. And I think that's very telling.
Now, there may be things t o do . We' re certainly
working...and I re ally want to thank the department. They
showed me initial drafts. I worked with these other f ol ks ,
sent them back to the department. We' ve worked for weeks on
this. Be fore the bill was introduced they gave us.. . rea l l y
we have been working together to try to find this. But we
are at a n im passe and we' re certainly working toward it.
But, you know, our current law says, every service contract
in this s tate must be insured by an admitted carrier. You
k now, so we don't have to be in too big a hurry to do th at
and pl.ease don't throw us out because of some operators that
I ca n ' t b e l i ev e t ha t peo p l e are still trying to characterize
them as v ictims of s ome other entity. They formed a
corporation in Hawaii. They chose to be regulated as a r i s k
retention group in the Cayman Islands. They structured this
thing so they could sweep the accounts. They mis r ep r esented
this whole thing to my dealers who e nded u p i n st epp i n g
forward. And I'm so proud of them for coming forward and
saying, we' re going to take care of our customers. So w i t h
that, I'd answer any questions.

SENATOR MI NES: Th ank s , Loy . Questions for Mr. Todd? Loy,
one question, Internet, purchasing product on I nt e r n et .
T hzs wo n ' t s t op i t , wi l l i t ?
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LOY TODD: No .

SENATOR MINES: I'm seeing nodding heads in the background
s o. . .

LOY TODD: W el l ,

SENATOR MINES:
concern .

.I don't know, and that wo uld be a

LOY TODD: I don't know. I don't know how you stop anybody
f rom buy ing a n y t h i n g o n t he I nt er ne t . I can gamble on t h e
I nt e r n e t . . .

SENATOR MINES: Yeah , I know, I know and that's a concern.

LOY T ODD: ...I can buy. M y , you know, children can buy
booze on the Internet...

SENATOR MINES: Yeah , that ' s t r ue .

LOY TODD: ...if somebody is telling you that they' ve got a
way to f igure it out here to stop somebody from buying a
service contract on the Internet, I can't wait to hear it.

SENATOR MINES: Practically,I think you' re right, but from
a t ech n i ca l i t y or f r om t e chn i ca l standpoint I think the
department may be right,

LOY TODD: I t m ay b e i l l ega l (l a ug h ) .

SENATOR MINES: Yeah, it may be illegal, r i gh t ?

LOY TODD: Yea h , gr e at .

SENATOR MINES: Okay. Th ank you.

LOY TODD: T ha n k y ou .

SENATOR MINES: Next opponent? Mr. O ' H ara .

PAUL O' HARA: Thank yo u, Mr . Chairman, members of the
bankin g com m i tt e e . My n ame is Paul O' Hara. That ' s
0 ' -H ' a- r - a . I'm a registered lobbyist appearing today on
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behal f o f t h e Al l i an c e o f Aut o mob i l e M anu f a c t u r e r s a n d m o r e
specifically, the captive companies that issue service
c ontracts referenced by Mr. Meenan and Mr. Todd. And lik e
Mr. Todd, I have spoken with Director Wagner and his very
capable courrsel, Eric Dunning, about this and they have been
very, very easy to work with and we' re looking forward to
continuing to work with them, But we still need to address
the bill before the committee and the amendments that were
offered by Mr. Meenan. Section 44-3526 of Nebraska statute
which i s i n sec t i on 7 o f t he b i l l wou l d seem t o i nd i c at e
that the motor vehicle manufacturers or importers are exempt
from the Service Contract Act and that used to be the case.
But now GMAC issues service contracts for their GM vehicles
for which they are exempt. But also a substantial portion
o f t h e i r bu " i ne s s i s t he i ssu i n g of servic e con t r a c t s f o r
other companies' vehicles, used cars, even rental cars so
they have expanded into areas in which they would no longer
be exempt under this section. They also use a third-party
obligor, the General Motors Acceptance Corporation Service
A greement C o mpany w h i ch i s , ag a i n , a t h i rd -p a r t y ob l i go r
which t hey us e t o se l l i n 51 j u r i sd i ct i o n s , i nc l ud i ng
Nebraska, and they do want to continue to use this structure
i n a l l o f t he s t at e s . Bu t t h i s t h i r d - par t y ob l i g or wo u l d
n ot qu a l i f y f or t he ex e mpt i o n u n de r s e c t i o n 7 a n d w o u l d h a v e
problems under the green copy of the act. I have seen the
amendment t ha t was o f f e r ed b y M r . M e e nan an d wo u l d t e l l yo u
that this would be acceptable to the automobile
manufacturers. And if further discussions are to be taking
p lace w i t h t he de p a r t ment , o n be h a l f o f t he al l i an c e, I a m
pleased t o o f f er our ser v i ce s . So wi t h t ha t I ' d be hap p y t o
answer any easy questions of the committee (laughter).

SENATOP. MINES: Thanks, Paul, thank you. Any questions for
Mr. O' Hara? Paul, have you been part of the discussions
with t h e d ep a r t m en t and . . . ?

PAUL O' HARA: I was brought in I would say a week ago and
h ave spent a lot of the time just l earning what t he
structure is about...

SENATOR MINES: I t ' s unb e l i evab l e .

PAUL O ' HARA:
Mr. Dunning in the
today .

. i t i s v er y co m p l ex. I hav e spok e n w i t h
last several days and D irector Wagner
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SENATOR MINES: And yo u w o u l d b e wi l l i ng t o wor k wi t h t hem
in the future?

PAUL O' HARA: Absolutely, yes.

SENATOR MINES: Thanks so much.

PAUL O' HARA: T ha n k y o u .

SENATOR MINES: Mr. Rasmussen.

DENNIS RASMUSSEN: Thank you for the kind words.

SENATOR MINES: Nic e to have y ou here . Y ou' re al m o s t
b r in g i n g u p t he r ear .

DENNIS RASMUSSEN: Well, Mr. Chairman, some are first and
some are last. Cha irman Mines and commit t ee , I ' m Den ni s
Rasmussen, R- a-s-m-u-s-s-e-n, re gistered l obby i s t f or
Nebraska Independent Auto Dealers which is t he u se d car
people . I ' m no t go i ng t o b e her e l ong . I don ' t t h i n k t hat
I could improve any on what has been said here. I k no w i t ' s
complex. I know that any car dealer wants t o do wha t ' s
r igh t an d I ' m g o i ng t o agr e e wi t h ou r k i ng , Lo y To d d
( laught e r ) . I t wou l d be d i f f i cu l t fo r Neb r ask a t o be an
island and n ot be able to do business as fluid as our
societ y i s t o da y , M r . Ch a i r m an . Wi t h t h at I ' l l c l ose .

SENATOR MINES: Well, thank you. Thank you. Questions for
Mr. Rasmussen? So you believe that competition might be
r es t r i c t e d?

DENNIS RASMUSSEN: I would guess so because now I think with
the proposed amendments and that they' re working with Tim
Wagner who I ...and s taff, hi s st aff, w h ich I respect
greatly, that we could c ome u p wit h pro bably a b et t e r
solution with an option instead of the green copy.

SENATOR MINES : Go t i t , Thanks fo r y ou r t est i mo n y .

DENNIS RASMUSSEN: T ha n k y o u .

SENATOR M INES : How many more ar e i n oppo s i t i on ? J us t
K orby . Ko r by , we l co m e .
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KORBY GILBERTSON: Tha nk you. Chairman Mines,members o f
the committee, for the record my name is Korby G ilbertson.
That's spelled K-o-r-b-y G-i-I-b-e-r-t-s-o-n. I 'm appear i ng
today as a reg istered lobbyist on behalf of the Property
Casualty Insurers Association of America in opposition to
LB 652 . I t h i nk t ha t i n s t e ad of t ak i ng t i me r esta t i n g
things, I think it's very clear to the committee and all of
us involved that this i s a rather complicated issueand
there are several members of PCI that h ave som e concerns
about (LB) 652 and would like to have the opportunity to
continue working with Senator Beutler and Director Wagner to
come to a mutually agreeable resolution to this. I, too,
was b r ou g h t i n k i nd o f l at e o n t hi s i ssu e b ut wou l d l o ok
forward to working with everyone on it.

SENATOR MINES: Great, great. Thank you. Questions for
Korby? Nice testimony, thank you.

KORBY GILBERTSON: Thank you.

SENATOR MINES: Any o ther opposition? Any one wishing to
t est i f y i n a neu t r a l cap a c i t y ? Tha n k y o u v e r y m u c h . I do
want to t hank you al l for being here today. It 's great
t est i mony , g r e a t i n f or m a t io n . I ' l l c l o se t h e p ub l i c h ea r i n g
and t ha t ends . . .

t


